CLAIR W. LUTHER, OFFICIAL BTENOGRAPHER, FORTY-SEVENTH JUDICIAL DIETRICT,"EBENSBURG, PA.

IN THE COURT OF QUARTER SESSIONS OF CAMERIA COUNTY, PENNA.
IN RE: THE LAYING OUT, OPENING
AND EXTENDING OF A PUBLIC STREET
KNOWN AS OCALA AVENUE,  FORMERLY,
LOCUST AVENUE FROM FEBG STREET,
FORMERLY KING STREET, TO_ OAKLAND
STREET, IN.THE TOWNSHIP OF STONY-
CREEK,COUNTY. OF . CAMBRIA AND STATE
oF PENNSYEVANIA

NO. 8 DECEMBER SESSIONS, 1953.

EXCEPTIONS TO VIEWERS REPORT.

OPINION AND DECREE OF THE COURT SUSTAIN-
ING EXCEPTIONS NOS. 1 AND 2, AND SETTING
ASIDE REPORT OF VIEWERS

BEFORE McKENRICK, P.J., GRIFFITH, J. and McWILLIAMS, J.

APPEARANCES :
FOR PETITIONERS: DIFRANCESCO, KUYAT & LETIZIA, ESQS.

FOR EXCEPTANTS: ROGER W. HAGER, ESQ.

McKENRICK, P.J.:
" Certain fesidents, citizens and taxpayers of the Township
of Stonyereek, a first class township in Cambria County, presented

a petition to the Board of Commissioners of said township, request

ing that Ocala Avenue, formerly Locusf Avenue, from Ferg Street

to Oakland Street, be opened. -Said petition notified the Com~-
missloners of Stonycreek Townshlp that 1f they faliled to open this
street the petitioners would ask the Court of Quarter Sessions

of Cambria County to appoint viewers to lay out and open the same.
The Commissioners of Stonycreek Township refused to grant the pe-
tition and, consequently, the petitioners fliled a proceeding in
the Court of Quarter Sesslons of Cambria County for the appolintment
of viewers to view the portion of Ocala Avenue aforesald and make
a report of their proceedings to the court at its next session.
Thereafter hearings were held by the board of viewers and testimony
taken from witnesses for the petitioners, the township, and other

persons having an interest in the proceedings. On October 6,
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1954, the board of viewers filed its report approving the opening
of Ocala Avenue from Ferg Street to Qakland Street, and assessing

damages for the benefit of the owners of the property over which

Ocala Avenue was proposed to be opened. The Board of éommissioners
of Stonycreek Township thereafter filed eicepfions to the Viewers
Report and an appeal was taken by the township;

The principal question involved in this proceeding is, Did
the Court of Quarter Sessions have Jurisdiction to appoint a board
of viewers to lay out a public road in Stonycreek Township, a firgt
class township? | B '

The First blass Township Code, as amended by the Act of May
27, 1949, P.L. 1955, §43, 53 P.S. §19092-2005, 1s as follows: |

"The board of township commissioners may enact,
ordain, survey, lay out, open, widen, straighten, vacate,
and relay all streets, and parts thereof, which are
wholly within the township, upon the petition of a majority
in interest of the owners of property or properties
through whose land such street passes, or upon whose land
it abuts, or without petition of the owners of abutting
property if, in the Jjudgment of the board of commissioners,
1t is necessary for the public convenience; # # # #n

Section 43 of the sald act, 53 P.S. §19092-2007, provides thalt

) "The board of commissioners shall give ten days'
notice to the property owners affected thereby of the time
and place when and where all parties Iinterested may meet
and be heard. Witnesses may be summoned and examined by
the board of commissioners and by the parties interested
at such meeting or any adjournment thereof."
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Section 43 also provides, 53 P.S.-§19092-2008,

"After such hearing and a consideration of the
matter, should the board of commissioners, or a majority
thereof, declde in favor of exercising the power so
conferred, they shall make written report, together with
a draft or survey of the street or highway, fixing the
width thereof and noting the improvements along the line
thereof, and the names of the owners of property through
which the same shall pass or whereonit shall abut. Such
report and draft shall be filed in the office of the
, clerk of the court of quarter sessions."

The first exception to the viewers repoft ag fliled in the
court of guarter sessions lis:

"fhe sald report of the Board of Viewers is
null and vold for the reason that the Court of Quarter
Sessions has no jurisdlction to appoint a Board of
Viewers to lay out a public road in Stonycreek Township,
a first class township." :

2.




CLAIR W. LUTHER, OFPFICIAL BTENOGRAPHER, FORTY-SEVENTH JUDICIAL DISTRICT, EBENRBURG, PA.

Exception No. 2 is:
"The said report of the Board of Viewers

is null and. void for the reason that the First Class
Township Code, Act of May 27, 1949, P,L. 1955, as

amended, vests exclusive jurisdiction in the Com-

missioners of Stonydreek Township to decide whether

or not a public road should be laid out and in the event

that sald Commissioners decide against laying out a

public road no recourse exists to a Board of Viewers."

Other exceptions were filed to the viewers report but in
our view Exceptions 1 and 2 go to the erux of the matter, and 1if
these exceptions are sustained it wlll not be necessary to diécuse
the exceptions numbered 3, 4, 5, 6, 7, 8, 9, 10, 11 and 12.

It is admitted that none of the petitloners are owners of
propefty or properties through whose land such street passes,
or upon whose land it abutts. Under the First Class Township
Code 1t will be noted that the township commissioners may act
only upon the petition of a majority in interest of the owners
of property or pfoperties through whose land such street passes,
or upon whose land it abutts, or, the commissioners may act with-
out a petition if in their Judgment the street is necessary for
the public convenlence.

It is the contention of the township that because the com~
missioners have refused to exercise the right of eminent domain ‘
giveh them by the act the petitioners have no recourse to a view;
and further, that unless the commissioners act favorably upon the
petition there 1s no requirement that a written report, together
with a draft or survey of the street, fixing the wldth thereof
and noting the improvements and the names of the owners of the
property upon which the same shall pass or abut be filed in the
office of the clerk of the court of quarter sessions - in other
words, that jurisdiction to open or refuse to open the street
is exclusively in the province of the commissioners of a first
class township. By this contention the commissioners argue

that the court of ﬁuarter sessions had no power in the premises

and that the action of the commissioners in refusing to grant
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11101, givés township supervisors the 3um& power by ordinance

the prayer of the petition 1s finality.

Counsel for the parties agree that there are no adjudicated
cagses on the point involved here. There are a number of cases
decided on the questlon that where a street is opened by affirm-
ative action of the township commissioners, the court of common
pleas has power to appoint viewers to assess the damages, 1f any.
It may be profitable at this time to refer to the Second Class
Township Code in order that a distinction between ﬁhg powers of
first and second class townships may appear.

The Second Class Township Code, as amended, 53 P.S. §19093-

to lay out and open roads which are wholly within the township
upon the petition of a majority in interest of the owners of
property or properties through whose land such road passes, or
upon whose land it abutts, with or without the petitlion of the
owners of abutting property, if, in the judgment of the super-
visors, it is necessary for the publilc convenience. However,
this difference appears in the Second Class Township cbde, as
amended: "When any petition 18 presented to the township super-
visors under the provisions of this section and the supervisors
fail to act on the petition within sixty (60) days, the pe-
titioners may presént thelr petition to the court of quarter
sessions which shall proceed thereon as provided by the general
road law." Bearing in mind the distinction between & first an%
second class toﬁnship, it is only where the supervisors of a
second class township fail to act that the petitioners may present
their petition to the court of guarter sessions, which means a
prayer for the appointment of viewers, while no provision appears
in the First Class Township Code for the appointment of vlewers

either ﬁpnn the affirmative action of the township commlssioners

to open a street or road or the refusal of the township commission
ers to approve the prayer of the petition.
The petitioners contend, however, that where they have ex-
u.
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hausted their remedies before the commissioners of a first class
township they must necessarily have recourse to the General Road
Law, which is the old Act of 1836, as amended, otherwise they
are without remedy. Unfortunately for the petitioners, they may
not invoke the Act of 1836 and are therefore without remedy.

While the First Class Township Code does not in terms repeal
the Act of 1836, by implication, and we think by lntent of the
legislature, the First Class Township Code was intended to super-
sede the General Road Law. Even the Second Class Township Code
requires that a petition shall be "by majority in interest of
the owners of property or propertiés through whose land such road
passes, Or upon whose land it abutts', in order that a road or
street wholly within the township may be opened. None of the
petitioners fall within the classes named in either the First
Class Township Code or the Second Class Township Code.

A number of cases have been cited for our consideration and
we have read them all. Harrington's Petitionm, 266 Pa. 88, 93,
is cited by petitioners'.counsel, as follows: "While the pre-
1iminary procedure is before the townshlp eoﬁmiésioners, instead
of the court of quarter sessions * # ® # (the court) may order a
eview 'in conformity with the now existing road laws of thie
commonwealth.'". That case was one whereln damages were claimed
for change of érade'of a street in a first class township. Under
the Act of 1901, the Supreme Court declded that no right to
damages for change of grade existed. The viewers disalliowed the
claim for damages for such change; excéptions were filed and the
exceptlions were dilsmissed by the court below, Justice Kephért,
in his opinion, used the language quoted in the brief. " He furthgx
elucidated by saying, "This eliminated the township as an agency
to exercise the power of eminent domain, and substituted therefor
the judiciary." The case, in our opinion, is not in point
and thriows no iight upon the present situation.
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given to any citizen or freeholder of the township to appeal to

Also cited is the case of Vacation of South Fayette Township
Road, 50 D. & C. 26. It was there held that there is a right

the court of quarter sesslons from the action 6f the commissioners
of a township of the first class in vacating a road. As we have
sald previously, there are ilnnumerable decisions sustalning the
right of appeal where affirmative action has been taken by the
board of commissioners,_and'this decision, along with others to
be quoted,foés not show much light on the question immedigtely
before us. ‘

In Smith v. Cheltenham Township, 35 Pa. Superior Ct. 507,
(1908)L cited Dby petitiqners; the question-was one of damages
for the change of grade, and it was there held that the township
was not liable. That case likewise does not glve us much assist-
ance in determinihg the question involved ﬁere.

in St. David's Church vs. Sayer, 244 Pa. 300 (1914), the
proceéding was mandamus to compel the township commissioners to
open and maintain in good repair a certain highway in the townshii
The defendants contended that the road in question had been vacat
5y action of the township commissioners. True, the termini. and
the whole route of the section vacated are within the township,
but the section vacated was part of a public road which begain in
an adjoining township. The questlon before the court was, M"here
a public road runs into or through a township of the first class,
may the board of township cormissioners under the Act of 1901,
vacate a section of the road within the township?" The court
there held that the vacation was not proper and tﬂat'the court
of quarter sessions had Jurlsdiction of the case. because it was
not within the power of the townshlp commissioners to wilthdraw
not only the user of the public whom they represented, but also
the outside public whom they did not represent. It was in this
case and on this proposition that the court said,'on page 308,

6.
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"But in the case at hand, there 1s no exclusion of townships of
the first class from the operation of the Act of 1836", thie
being the portion of the. opinion cited in petitionersi brief.

On the other hand, there are cases which have been decided
which seem to support the position of the township commissioners.
The case of Big Beaver Township Road, reported in 69 D. & C.

486 (1949), involved'a township of the second class. A petition
was presented under the General Road Act of June 13, 1836, P.L.
551, 36 P.S. §1781, for the appointment of viewers to open a
road wholly within the township. The questlion before the court
was whether the Act of July 10, 1947, P.L. 1481, §15, 53 P.S.
§19093-~1101, superseded'the General Road Act. It is there said:
"Tt 1s the intention that this Act shall furnish a complete and’
exclusive system for the government and regulation of townships
except as to the several matters enumerated in Section 103 of
Article I of this Act (Section 103 of Article I has nofhing to
do with laying out or 6bening roads). All other acts and parts
of acts inconsistent with this Act are repealed." Cited in the
opinion of Judge Lamoree is the following: "The Act of March 21,
1806, P.L. 558, 4 Sm. L. 326, 46 P.8. §156, provides as follows:

' "In all cases where a remedy is provided or

duty enjoined, or anything directed to be done by any

act or acts of assembly of this Commonwealth, the

directions of the said acts shall be strictly pursued,

and no penalty shall be inflicted or anything done agree-

ably to the provisions of the common law, in such cases,

further than shall be necessary for carrying such act
or acts into effect.”

It is also said in that opinion: "The rosd in the preseht-matter
lies wholly within a township of the second class and it must be
laid out in accordance with the provisions of the statute pre-
scribing how roads wholly within a township of the second class
are laid out. Such provision is found in the Act of 1947, P.L.
1481, and not under the Act of 1836."

In the case of In re Road in Milford Township, 78 D. & C.
79 (1951), certain "eitizens, qualified electors and residents"
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of Milford Township, Juniata County, a second class township,
petitioned the court for the appolntment of viewers to view

and lay out a public road in the township. Viewers were appointed
and filed their report, laying out a proposed road. The super-
visors of the township filed exceptions to the report; the second
exception being as follows: "2. The Court of Quarter Sessilons
of the Peace of Juniata Countﬁ, Pa., has no Jurisdiction to appoint
viewers to determine the propriety of laying out a road upon the
petition of qualified electors without the record affirmatively
showing that the subject had been first acted upon by the super-

visors of that township.”" The. court said:

) "There 1s no power in this court ex mero motu
to lay out publlc roads. This is a legislative and not
a Judicial function and must be exerclsed in conformity
with the mandate of the acts of assembly and within the
limits prescribed by statute. The legislature may direct-
ly lay out and order roads to be opened: # # # The more
usual method 1s to constitute agents for such.purpose.

It may designate a commlission or commissioners: * # #
The long established agency employed by the legislature,
however, has been the court of quarter sessions, assist-
ed by viewers selected by it, under the General Road
Law of June 13, 1836, # # # ,

- - -

"It would clearly appear that the township
supervisors.are now the properly designated agents of the
legislature to lay out public roads and that this court
has no power in the first instance to act upon a petition
for the appointment of viewers: :In re Vacation of Road
in Middlecreek Townshig, 68 D. & C. 559 (1949) and Big
Beaver Township Road, 69 D. & C,-486.(19k9?, are cases
in accord. 1In the case of In re Public Road in Dallas
Township, 75.D. & C. 45 (1950), it was held that .the
Second Class Township Code of July 10, 1947, established
a procedure to lay out and vacate roads in addition to
the prior procedure under the General Road Law of June
13, 1836, but that_the Amendment of May 2, 1949, P.L.
819, to the Second Class Township Code evidenced the
intentlon of the legislature of repealing the CGeneral
Road Law of 1836 as it related to second class townships.
The court did not cite nor consider the effect of
section 2201 of the Act of 1947T.

"Petitioners contend that if the exceptions are
sustained 'residents', 'citizens', 'inhabitants' and
'freeholders' of a township willl have no right to initilate
proceedings to lay out, or vacate a road. The General
Road Law of 1836 authorized the court of quarter sessions
to appoint viewers 'on being petitioned to grant a view
for a road within the respective county . . . .! The
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|

act does not prescribe the qualifications of the per-
sons on whose petition the court of quarter sesslons

may act. By common practice in this county, ‘'citizens,

qualified electors and residents' of the townships in

which the proposed road was located petitioned the court

but probably the inhabltants of any township in the
county could petition for a road in any other township
thereof: # * # Under the provisions of the Second
Class Township Code of 1947, sec. 1101, the township
supervisors may lay out a road: (1) Upon petition of
a majority in interest of the owners of property or
properties through whose land such road passes Or
upon whose land it abuts, or (2) without petitionm, if
in the judgment of the supervisors, it is necessary

for the public convenience. The right to initiate pro-
ceedings to lay out a public road is therefore apparent-

1y considerably narrowed and petitioners contend that

hardship will result. Section 16 of the Act of July 10,
1947, 53 P.S. §19093-1102 (¢), provides that any teitlzen
or freeholder' of the township may except to the action

of the supervisors in laying out a road within 30 days
after f£iling of the report of the supervisors in the
office of the clerk of the court of quarter sessions.
It would therefore, appear that any citizen or free-

holder of the township may except to, but not initlate,

proceedings laying out a public road. Such seems to
be the language and intent of the legislature and the
court cannot enlarge it by judicial interpretation.
The Act of May 2, 1949, P.L. 819, amended section 1101
of the code by providing: .

"ighen any petition is presented to the town-

ship supervisors under the provisions of this sectlon

and the supervisors fail to act on the petition within

sixty (60) days, the petitloners may present their pe-

tition to the court of quarter sessions which shall pro-

ceed thereon as provided by the general road law.'®

nTt is to be noted that the petitlion must have
been presented to the supervisors 'under the provisions

of this section'. The qualification of persons upon
whose petition the court can act after their remedy
with the supervisors has been exhausted is still con=-

fined to a majority in interest of the property owners

through whose land such road passes or upon whose land

it abuts and is not extended to cltizens or freeholders

of the township in general. The question does not seem

to have been previously passed upon. It is the opinlon

of this court that if hardshlp or inequity will result

the remedy of petitioners must rest with the legislature."

There is no doubt in our mind that the legislature intended
to commit to the commissioners of a township of the first class
the power to act or to refuse to act upon a petition for the
opening of a street. There is also no doubt in our mind that
where the commissioneré have acted affirmatively and have caused

a street to be opened, the proceedings are subject to revliew as

to their regularity. Where the commissioners refuse to take
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action the status quo is preserved. However, 1f they do act

to open a street, then the question of damages to land-owners'
who may be injured by such opening arises and the township may

be fixed for the payment out of the township treasury of moneys
collected in taxes from all parts of the township; therefore,
persons not immediately affected by the proceedings have standing
to except to the regularity and necesslty of the proceedings to
open.or vacate, as the case may be. Obviously, there 1s no
necessity to file a report in the court of quarter sessions fixin%
grades, width, etc., and defining the lines of the street, 1if
such street is not actually opened. It is only where affirmative
action has been taken that the necessity of filing a report
aﬁpears. If, upon the réfusal of the township commissioners in
a township'of.the first class to open a street, citizens gener-
ally of the township could petition the court for the appointment
6f viewers under the General Road Law, the act giving power to
the commissioners to open streets ﬁouid be meaningless; 1t would
in effect Be allowing an appeal from the refusal of the_dommissioy-
ers to open a street to three viewers appointed by the court.
Let us assume that the viewers found a necessity for the opening
of a Street and so reported. In certain populous and built-up
sections of the state, where real estate is extremely valuable
and the damages suffered necessarily of great amount, the Judgment
of the township commissioners as to the necessity for opening a
gtreet could be overridden by three viewers from different parts &f
the county, and the township impoverished by the payment of huge
damages, at the behest of petitioners who had no real interest in
the matter othgr than to have more convenient access to and from
their homes and places of business. We do not belleve the legls-
lature intended to create such an anomalous situation. We, theret
fore, conclude that the court 6f quarter sessions had no power in

the premises to appoint viewers to open the atreet 1n question,
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“viewers to assess damages or benefits for the opening of the sald

Jurisdiction to do 80 being in the commissioners of the township.
It therefore follows as a sequence that the attempt of the

street was a nullity. The First Class Township Law, Act of June
o4, 1931, P,L. 1206, Art. XX, §2010, 53 P.S. §19092~-2010, prévides

as follows:

"Upon favorable action on such matter by the
board of commissioners, and after the expiration of the
term allowed for filing exceptlons, or upon the order
of the court upon the disposition of any exceptions, 1if
in either case the compensation for the damages or
benefits aceruing therefrom have not been agreed upon,
the court of common pleas, or any law Judge thereof in
vacation, on application by petition by the board of
commissioners or any person interested, shall appoint
three viewers, from the county board of viewers, to
assess the damages and benefits occaslioned by the pro-
ceeding in the manner provided by this act for such

proceedings."
No favorable action having been taken by the board of commissioners
there was no necessity for the appointment of viewers, elither by
the court of common pleas or by the court of quarter sesslons.
There were no damages to apsess.

F

Since Exceptions Nos. 1 and 2, which ralse the question of

jurisdiction, are to be sustalned, we believe therg is no ne~-
cessity-tolass upon the other exceﬁtions. ‘

We, therefore, enter the following

DECREE

AND NOW, AUGUST 2z, 1955, at 730 o'clock, #. m.,e.d.s.}.
after argument and upon due consideration, Exceptlons Nos. 1 and
2 are sustained and the report of the viewers set aside, costs
to be paid by the petitioners.
BY THE,COURT:

/
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NO. 8 December TERM, 1953.

IN THE COURT OF

QUARTER SESSIONS
OF CAMBRIA COUNTY, PA.

ING AND EXTENDING OF A PUB-
LIC STREET KNOWN AS OCALA
AVENUE, FORMERLY LOCUST
AVENUE FROM FERG STREET,
FORMERLY- KING STREET, TO

SHIP OF STONYCREEK, COUNTY
OF CAMBRIA AND STATE OF
PENNSYLVANIA,

OPINION AND DECREE SUSTAIN-
ING EXCEPTIONS NOS, 1 AND 2|
AND SETTING ASIDE VIEWERS
=REPORT-

CLAIR W. LUTHER

OFFICIAL STENOGRAPHER
FOR THE

FORTY-SEVENTH JUDICIAL DISTRICT
¢ PENNSYLVANIA
' , .
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IN RE: THE LAYING OUT, OPEN#

OAKLAND STREET, IN THE. TOWN{
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IN RE: THE LAYING OUT, OPCMING

ARD EXTENDING OF A PUBLIC BTREET

KNOWN AS OCALA AVENUE, FORSIERLY

LOCUST AVERUE, FROI1 PERG STREET, Ho. 8 December Sessions, 1953
FORHERLY KING STREET, T0 OAKLAND

STREE®, IN THE TOWNSHIP OF STONY-

CREEBK, COUNTY OF CAMBRIA AMD

STATE OF PENNSYLVANIA.

BRIEF OF STOMNYGHEEX POWNSHIP ON EXCEPTIONS TO
REPORT OF VIEWERS

HISTORY OF THE CASE

On the 13th day of Oecteber, 1953, a group of property ownors
in Stonyereek Tounship, & first-aloss Tovmship, presented a
potition to the Comisnionors of Stonyercek Township asking the
Commispioners to open Ocala Aveonue from Pepg Stroot to Oakland
8troet and notifying tho Tormsohip Commicpioners that if thoy
failled to opon thin otreet the petitioners would asgk the Court of
Quarter Sessions of Combria County to appoint Viewors to lay out
and open thio stroot. The Commissionors of Stonyereeck Totmship
refused to gramt tho petition primtrily for the reagon that other
proporty owmera claimed ownorship and planned to bdbuild homes on
the so-called otrect. This contredictory situstion results from
tho faet that the petitionors examined a recorded plan that ghows
the existonco of Ocala Avonue, formerly Locust Avenue, batween
Forg 8treet and Oakland Strcet and thuo conoluded that o dedicated
atreet oxioted in thio location and that it chould be available for
puqlio use. The peroons eleining oumership of this land rofor to
[enotheor racorded plan whichino no street in this location but has
lots laid off and claim So ot tha land in qﬁestion free of any
edication or chpement for otrect purposes. Purthor, the Totmship

fused to open this ptreot for tho roason that 1ts ordinances
uire that oll abutting property ouners oonsent to the location
grade of any strest beforc opening or ordaining & street; also,

lsho Tormohip requires that a bace mecting ecrtoin specifications




be provided. Thoreafter, the group of property owmers desiring
the oponing of Oeala Avonue patitioned Your Honorable Court for
the appointment of & Board of Viewers and on the 23 doy of
Abv. , 1953, Prod Claflin, Robert Hayor and Hohon BaumgArdacr
vere appointed Vicwors to view the ground proposed for the
extonsjon of Ocala Avenue and 1oy out the same if thoy see tho
necessity theorefore. %Thoreafter, hearings were hold by thoe Board
of Vievors and teéntimony taken from witnesses representing the
petitioners, the Totmship and the proporty ommers oppoesed to tho
proccedings. On Ootober 6, 1954, the Board of Viowers filed it
raport approving the opening of Ocala Avenus from Faorg Stroct to
Oakland Streot and anocssing doamnges for the benefit of the ouncrs
of tho property acroos vhich Oesala Avemus wap proposod to be
opened. Thoreaftor, cxeceptions to the Viewers Roport were filod
and an appeal tekon by the Toumship.

ARGUNERT
THE REPORT OF THE BOARD OF VIEWERS IS
HULL AI'D VOID FOR THE REASOR THAT THE
COURT OF QUARTER SESSIONS HAS N0 JURIS-
DICTION TO APPOINT A BOARD OF VIEYERS
TOMIW?AP!BLIGBOADIHAFIRS?GWS
TOWNSHIP.

Formorly tho pouor to lay out and opon roadn in towmships
was vosted exclunivoly in the Beard of Viewero undor the Genoral
Road law endcted June 13, 1836, P.L. 551, Seotion 1. Houovar,'
laying out of & road is 4 logiolative and not @ Judiciel function
and by statute both first and oecond clasp tounships have been
grantod powers of cminont domnin, vhich pewers have been gradually
ineroanod in both olaceoo by legiolation: In ro¢ Road in Hilford
Tounchip, 78 D. & €. 79 (1$51).

Undor the Sccond Claos Tounship Codo the courts have held
that tho procedure théroin contained for laying out of roads ie
exelusives Bigx Beaver Tup. Road, 69 D. & C. 486 (1949); and

property ormers have no right to potition for & viow to the Court
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of Quartor Scosionn unless the proporty owmors potition theo
Supervisors to open & road and the Supervisora refuse to grant the
road, then in that case tho potitioners can ask the Court of
Quartor Bessjons for 0 view wndor the General Road Lair; Act of
Moy 1, 1933, P.L. 103, Art. XI, 8cc¢. 1102, as cmended (53 P.S.
10093-1102), This is tho proeecdurc follotied by the petitionern in
this casa.
Howevor, Stonyorcel Tovnship as & firpt-cless Tormship and
tho Commistioners thepeof hﬁva beon granted more complate righta
of Oﬁine\ﬁt domain:
“The voard of totmchip comsdssioners may endct, ordain,
purvoy, lay out, open, tiden, ptpdighten, vocate, and relay all
strects, ond parts thovoof, vhich are wholly within the township,
upon tho potition of 8 majority i intorest of the oumors of
proparty or propoartict through vhose land such streset passes, or
upon whoge land 4% abuks, oy wvithout potition of the ommerg of
abutting propoerty, i1f, du the Judgmont of tho board of eomissimmr
it 10 nedessary for the publie convenicnce; and the authority to
opon, widon ond Strdighten highwoys with the approval of tho
Seeretary of Highunys", Act of June 28, 1931, P,.L. 1206, Art. XX,
Sce, 2005, as amonded (53 P.8. 12002-2005),
Hote that the Commiogioners may but are not raguired to lay
out & gtreot on patition of the property ovners, &nd no right to
lappail to the Court of Quorter 8ospions 16 granted to petitioners
if the Board of Commincionars clo¢ts not to cnoreise tho poter of
eminont domaine
"fhe hoard of commissionerp ahall give ten days' noties to

ho proporty oumors affected thoraby of the t$imo and plnee whon

vhere all partion interented moy moet and be heard, Yitnosses

bo sumnonod Ond examincd by the beard of cemmicsionors and by
he¢ parties interested at ouch moeting or any adjournment thorgof”,
33 P.S, 12092-2007.

3.




"Aftar such hearing and a aonpideration of the mattor,

uld : of dommiopioniors, or o mojority thereof, degide
in gavor of encro kho P 80 conforyod, thaey shall mako
uritton report, togethor oith a draft or ourvey of tho otroet or

hightny, fining the tidth thoreof and noting the improvemonts
aleong the line thercof, and thornes of the omers of property
through vhich tho sowme ohall pass op vhepeon it ohall abut, Such
roport and draft shall o £iled in the office of the clerk of the
court of Quarter cosoions”, 53 P.8S. 19092-2008,

YAny citizon op fracholdor of the tommehip may, within
thirty days aftor the £ilingy of tho report of the bhoard of
comngssiondrs, upon entaring in the court sufficiont surety to
indonnify the board for &1l c¢osts incurred intho proceedings,
£ilc onmceptions %9 the roport, togothor uith B potition for a
poviou”, 53 P.8. 19002-2000,

Bechunc the Coumissioners have refused %o oxmercive the
right of ominont damiin, the potitioners havo ue rocourse to a
viow wndér the cleoar and plain meaning of the iawvs abeve guoted,
Had tho Commissionsrs filed & roport indicating an intention to
opon Ocala Avenug, thon the poroons affected thereby, including
the peroons opposed to this streot, would hove had & right to
peck judieial roviow of tho propricty of the Gxereise of pouer.
That this is tho propop procedure is eloar bocause 1t wao
folloued in the case of Yoeation of South Fayettc Towmship Road,
S0 D, & ¢. 26, (1943), on opposd in Apponl of Likar, 157 Po. Super.
572. (1985). In all eancsd found undoy tho current acta the nppeals
to the Courts of Quarter Seosiomd rosulted from dispatisfaction
over the smercisae of the pouer of cuinent domain. Nono resulted
from the refusal of the Commicsioners to open or vacate & street.
The rcaconing applicd by the courts in construing the
Bacond Clans Tovmsohip Procofure to have repaalod or superoedod the
old Road Law 416 even more porcuasive when applied to a £irot elass




towmehip, thiseh ia more like & reol municipal eorporation,' having
boen @otablishod, as stated in the preambplo of the Act of 1899,
t9o give moro populoun tomahs.w, dovotod largaly to residential
PUrpcses, 4 form of governmont hoviag geeater povers than
oxisting tormohipa. Further, 2n pointed out in the Big Beaver
Lona, Suprda, as a motter of statutery constmiction vhere &
procodure or romody 40 provided by dot, the direotions of the
act shall bo styiotly purcued, At of MHarch 21, 1806, P.L. 558
(46 P.8+ 156).. It would be antmilous in vicw of the faot that
the eases hold the procoduro set forth in the Second Clasa Toune
ohip Code 45 omdlusive to contond that under the Pirot Clacs
Tounship Codo préeedure thero pet forth 48 not exclusive.
BB i R,
FESETE 36“&%:6’%%’% é‘é%%ﬁ‘:‘ﬁ?%‘ﬁm
: OF VISWERS TO ASSESS DAMAGES.

Ths lov provideo that whore tho power of cminont domoin s
enoreised by the toumship coamaisoloners the Court of Common Ploas
chall appoint ¥ieuera to avsess the damages or bonofits therofromi

“Upon favorable action on Huch motter by the board of
couminoionors, and after tho exmpirdtion of the tora alloved for
£4iling ‘.axoeptions, oF upén the order of the court upon the dig-
position of any oxceptions, if in cither cano the componsation
for the damegos or benefite aceruing thorefrom have mot been
agrood upon, the court of ¢cimaon pleas, oy any lau Judge thoreos
in vacation, on application by potition dy the board of commig-
aionera or any porton intorostod, chall appoint three viowers,
from the county p_c)ard of vieuers, to assons the Gamagos and bons-~
fito ogcsaioned by tho procecding in the manner providod by this
act for puch proccedings,” 53 P.B. 19092-2010.

This sct refers to the tections of the Pirst Class Township
lode desling generally vith ominent domsgns

"Except as othoruine provided in this act, in caso the come

tion for dampgos or honofite aceruing from the exercise of tho
ight of eminont domain or from tho croction and construction of

B



public mmvmfa hag not beon agreed upon, the court of écommon
pleas, or Ony lauy jJudge thercof in vacation, on oppliocation
thoreto by petition by tho totmohip or any pordon interosted,
shall appoint threo viovers, from the board of vieuors of thoe
éounty, ond appoint &8 ¢imo, not loss than tuonty nor more Jﬁiaan
thirty dayo thoreafter, whon the viouers sholl meet at the placo
of the improvemont and vicwy tho samo and the promises affoetod
theredby, " 53 P.8. 15092-1920.

Therefore, oven if tho Court of Quortor Scosions had
Jurisdietion to woviau the rofusal of tho Cosmicsioners of Btony-
eroek Towmohip to opon Ocole Avenue by the appointment of &
Board of Vicuers to nake 4n indopondent investigation, thooe
Vieuors haed no authority to acseoo damngas, In tho 0aoe of In rot
Ruthuood Ave. 142 Pa. Supor. 101 (1940), property ovners
potitioned tho firsteclass tovmohip comaissionmers to lay out a
otreet %o bo called Ruthuood Averue. The commissionors hold a
hoaring and decidod to lay out the avenuo and £ilod thodr roport
in the Court of Quarter Scesions. Thereaftor, Vicwers tore

- {Oppointed by tho Court of Common Ploas to assoos damages arising
out of tho opsning and loying out of Ruthuood Avenwe. Proporty
oimers £ilod suit to inwalidote the original procecdings laying
lout Ruthwoos Avemue for the rocsen that tho rood had met bosn
payeically oponed uithin five years ofter the completion of the
proceodings for opening or laying out a& publdc rosd, 08 reguired
by 53 P.8. 19092-2013. The totmship drgued that although five
eSre hod elapsad since tho proceedingsterc confirmed in the Court

hon 841l pending to detormine damagss. The Suporior Court in
ppinion by Judgo Cunninghom upheld the pooition of the proporty
pemars and nullificd the opaning of Ruthuoed Avenue for the reason
thot under ¢he Pirst Claos Tounship Code tho procacdings in the

-




Court of Quarter Sassions $o loy out o public yond are separate
and apart from tho proccedings im the Court of Common Plofs for
tho asscecment of domages or bonefite arising therefrom. 1In this
capo tho eourtﬁ"’dp’ﬂ.niéﬁ stated on pREG 3
 "Tno 1amst of tho Juriodietion of tho quartor sossions 4o
reached whon the report of the cemnidosionsrs i confirmed, oither
sutomatically vhon no oxceptiond have beon £1l0@ or vhon any
exceptions have been filed or whem any oxcopbions takon have beon
maoa. Cicarly, ono of tho wain purposces of Articlo IX 4e
the opening of now public ronds, If the damages and bonefits
to abutting mropsrty ownors havo beon hgrocd upon, the sonfirma-
%lon by tho Quartor gessions 46 the ond of the vhole matter; but
if not agroed upon, the incidontal and exclusive juricdietion of |-
tho common ploge to appoind visuers smd adjudicatc all such cone-
troversics attachos as ooon ag the Quartor secshions has confirmad
the report in all othop particulars. In no ovont has tho quartor
sospions any further jurisdictien.”

%0 GAKLAHD SYREEY To 4 DEDICATED

70 TG SO-CALLED CHERS:
The Board of Viewers aveided isoue of the fact that the
atract in quostion is dedicatoed and no danagos sould bo awvarded
inagnueh 88 thoy d4d nako on avard of demagos. It vas undorstood
[by eounsel that tho Victioso were limiting thoir iaquiry to the
' [pecespity for laying out O¢ala Avenuc Gnd not comoidering tha
lﬁttor-er Wa. In foet on pOge 9 of the testisony talten by
the Vicuers on Fobruary 25, 1954, He. Baumgaprdnor, onc of the
iouors, otatos on recopd thot tho hosring to detormine the omount
£ tho demsigos 30 & sopasate hearing to be hold after the Court
pproves the roport on the ispuc of laying out Ocala Avenus. Tho
opue of vhothor or not Oeula Avonue 40 dodicated and subjact to
isoRonts o incumdrancon cffocting tho value of the land 45
ther complicated and inscmuch ap the Vicuers djd not give the
artics the opportunity to bring out 81l of tho facto nocopsary
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%6 ©stoblish the status of the lond in quostion}gould ba minilesn
to alnborote om thooe issues at thes ptage of the proceedings .

The property aercos vhich Ocala Avenuo, formerly Locusy...
Avenue, io Oought to be opencd who formerly ovned by Ioaae E.
Griffith and 15 chotm on the Caklend Flam of Lots attached hereto
as Exhibit "A", After this plan of lots was recorded Iusase E, or
I, B, Griffish propared o gecond plan of loto shouing the
gziotence of lLoeust nov Ocale Avemue. This pilan 1s Exhibvit “B°.
On the date of this plony noamoly, Septomber 29, 1925, Isaac E.
Griffith owned all of tho land in quootion. On October 30, 1925,
Joane E. Gpiffith conveyed Lots Hos. 21 to 27 onElodk 2 on Exhibit
A" to hip son, Frodoriock B, Oriffith and his doughter-in-law,
Iizsie Wao Griffith. On the same date ho sold Lots Nos. 14
through 20 onHodc 2 of paid plan to his oon, Roy B. Griffith, and
his daughter~in-ian, Catherine Harie Griffith. Therodafter, on
Hovember 16, 1929, Roy B. Griffith obtaired the opproval of the
Commissioners of Stonyercol Towmohip of the plan of I. E. Griffith,
Bxhibit "B". Thercaftopr, the Griffith brothers 00ld lots off tho
originnl plan Exhibit "A" ané 4n eontradietion to the obtrcet
looation shotm on tho plan approved by the Stonyoreek Totmship
Comminoionors. Tho presont otmers have acquired otmership of
the lots in qQuestion from the Oriffith brothors as shown dn the
Abstract of Title attochad hopote as Exhibit "¢V,

Any examinor of the £4tie %o those lotit upon gearching of
the Plan Indox in tho Capbris County Recorder's OFfieo tiould 4is-
covor the dedioated ntraot aorops tho loto in Qquastion.

Purther, thio part of Osala’ Avenue 10 shoun on the offieial
map of Stoaycrack Tovnohip as provided for by the Pirpt Clano
Tovnship Codot

"o porson shall bo cntitlod to recovor amy dasimges for any
improvements pladed or conotructed within the 1inco of any street. |
lo® highway oftor the same has baon lesasted or ordainod on the plan
[providod for by this seetion,” 53 P.8. 19092.200).




This pravision has bheen in effect since the Township Code
of 1917 so that even though the dedication of this street has
lapsed because 4t has not been opened up within 21 years of the
dedication, neve}tﬁeleaa, the 1lmplied easement or a right of way
from the laying out and recording of the plan continues and the
provision in the law ahove referred to taking awvay the right to
damages for improvements placed within the lines of this gtroet
both gerve to raducg'the value of the property taken. These
igsues were not dealt with by the Board of Viewers nor wese they
completely presented by the parties at.the hearings who were led
to believe that those issues were not for consideration at that
time,

REPORT OF THE VIEWERS

IS DEFECTIVE IN PORH
By lauw, the Board of Viewers is required to file a report
in brief and concise paragraphic form setting forth all findings
of fact and conclusions of law and to attach to the saild report a
plan showing the properties affected, Act of June 25, 1911,
P.L. 1123, Section 9 (16 P,S. 3118). |
Because of the Gifficulty of the factual and legal issues
involved in this case, such findings of fact and conclusions of
law are particularly necessary. On page 11 of the testimony taken
[Pebruary 25, 1954, Hr. Bamngardner stated, "Well, we're not
igatting anywhere as far as the legal phase of it 18 concerned.
It's a complicated situation, I admit, We are a jJury. We are
ot expected to pay much attention to the law"., It i1s the opinion
£ the Towmship that the Board of Viewers did not clearly under-
tand their function in this case and because of the difficulties
t issue, intentionally overlooked them. If the Board of Viewers

d jurisdiction to retum an award of damages, as they did, the
port should be returned to them for correction so that 1t will
¢ in proper form for the filing of exceptioma.

9.




THE REPORT OF THE BOARD OF
VIEWERS IS DEFECTIVE AND 1IN
ERROR FOR OTHER REAgONB, '
The exceptions filed by Stonyoreek Township state other
reasons in addition to the reasons already elaborated upon why
the report and avard arc in error. These cxceptions ars self

explanatory and do not involve issues of substantive law.

] If it 1s proper for these procesdings to bo brought under the
a;neral Road Law the Viewers Report is defective because of.the
absence of a proper releage of damages and a detarminatign of the
grade of Ocala Avenue., Purther, eXamination of the Viewers Report
[shows there has been no finding or discussion as to the necessiby

_ {of opening O¢ala Avenue and the Report appears to confine 1t§a1t
‘|to discussing the reasons for assessment of damages. The very
(perious issue of the neceasity of opening Ocala Avenus was

ecided by the Tounship Commissioners in their refusal to grant

he original petition. The petitioners at the hearing before the

iewors were unable to give any real resson for the necessity of
pening Qeala Avenue. All of those petitioners and their
itnesses hava access to public highways and their testimony when
olled dowmn to the éssential faocts shouws that the opening of Ocala
venue would mean for them the saving of several hundred feet in
aching certain spoéte which they may desirs to visit, If every
_perty owner or group of ownersikre permitted t¢ insist ‘upon
bhe laying out of a road so that he oould save himself a feu
peconds travel by automobile chaos would result.

in conelusion it is pubmitted that 4n this case the legisla-
ure authorized the Commissioners of Stonycereek Toimship to decide
hebhex ér not this gtreet should be opened and that the Court of
uarter Sesmions had no Jurisdiction to eppoint the Viewers and,
irther, that if the Court of Quarter Sessions had Jurisdioction to
ppoint the Viewers the Viewsrs proceedings have been improper
nd incomplete,

Reapectfully submitted,




NOTE: 1In the Abstracts of Title, Exhidbit "C", some of the
deeds refer to the Oakland No. 3 Plan of lots of Isaac E.
Griffith. This Plan of lots is 1aid out by E.A. Griffith,
engineer, on July, 1923, and approved by resolution of the
Commissioners of Stonyoreek Towunship February 2, 1925, and
acimowledged by Isaac Oriffith Hay 21, 1925, and recorded
in the Cambria County Recorder's Office on May 28, 1925, in
Flat Book Vol. 2, page 92. It shous that section of Cakland
Plan of Lots owned by Isaac E, Griffith and shows Lote Noa.
14 through 27 to be the same as on the Oakland Plan of Lots.

. N
1 was unable to obtain n copy to attach to the Brief. .
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#1

#2

#3

#4

-

General Warranty Deed

Igaag E. CGriffrith, widower

to.

Mabte GrATFith, musbend end utre

Conveys: Btonycpeek Township

General Warranty Deed

Roy B. Griffith and Catherine
Marie Griffith, hushand and vife

to,

Joseph E. Kuntsz
conveygs in Stonyereek Twp,
Lots.

400-235,

General Warranty Deed

Joseph E. Kuntz, single

to,

Ethel V. Brown and Oprel A, Brown,
her husbhand,

Roy B, Griffith and C. Marie
Griffith, his wife,

Recites:

page 92,
Recites: 515-312,
General Warranty Deed

Orel A, Brown and Ethel V, Browm,
husband and wife,

uspand and wife
O,

omas J. Gelet

L xpt&n it C

THOMAS J. GELET ABSTRACT

Iots 14 to 20 inclusive Oakland No. 3 Plan of lLots.
Recites: Will of Eli Griffith (Will Book Vol, 6, page 213.)

Lots Nos. 14 to 20 inclusive, Oakland No. 3 Plan of

Conveys: Stonyoreek Towmship lots Nos. 14 to 20 4inclusive on
- I.B. Griffith Plan, recorded in Plat Book Vol., 2,

Roy B. Griffith and C. Marie Griffith,

Drted: Oct. 30, 1925
Acknowl: Oat. 30, 1925
Recorded: Dec, 7, 1925

In 400-239

Doneid: $1.00

Signed, secaled, ascknowledged
and receipted

Dated:  Aug. 6, 1042
Acknowl: Aug, 6, 1G42
Reeorded: Aug. 1%, 1942
In: 15-312
Consid: 1,00

U.8.R. 2,20

Signed, sealed, acknowledged
and receipted,

Dated: Aug, 11, 1949
Acknowl: Aug. 11 lggg
Recorded: Aug, 24, 1sho
In: 602-443

Consid: $1,00

U.8.R. $1.10

Signed, sealed, acknowledged
and receipted,

Dated:

Oct. 12, 1951
Acknowl

Oct. 12, 1951

Recorded: Oct. 15, 1951
In: Gssmgo

Consid: $500.00
Signed, sealed, acknowlsedged
&nd receipted.




cont. #4.
Convays: in Stonycreek Township.

Beginning at & point on the westerly side of Cakland
Streget at line of land of Glenn ¢, Corl and Ruth G. Corl; thence
bty line of land of Glonn G. Corl and Ruth G. Corl; North 37° 50!
Weat, a distance of 126.85 feet to line of land now or late of
Emma Lenhart; thence by line of land of Emme Lenhart North 51°
55¢' East & distence of 60 feet to other land of the above named
grantors; thenoe by other land of the above named grantoras South
37° 50' Esst, a distance of 126,84 feet to Oakland Street; thence
by-line of Oakland Street, South 51° 55' West, a distance of 60
feet to the point and place of béginning. '

Being Iot Ne, 20 and part of Lot No. 19, Block No, 2
on Qakland Plan recorded in Plat Book Vol. 1, page 219,

"Said plans a4s hereinabove desoribed includes one hslf of an allgg
situate at the northwesterly side of the land hereinabove desori
in the said lot of land and also shown on a FPlan of Oakland
No. 3 recorded in Plat Book Vol. 2, page 92.

Excepting and reserving and under and subject to...

Recites being part of 602-443.




#1

#a

#3

#4

HILES H. BUMBARGER ABSTRACT

General Warranty Deed Datedi Ootober 30, 1925
_ Acknowls October 30, 1925
Isaac E. Griffith Recorded: December T, 1925
In: 400-236
Signed, sealed, acknowledged and
Frederick E. Griffith and receipted
Ligzie May Griffith, husband
and wife,

Conveys: 1ILots 21 to 27,inclusive on Oakland No. 3 Plan of Lots
in Plat Book Vol, 2, page 92 (alley also)

Recites: Will of Bli Griffith, ebo,

(General Yarraanty Deed

Frederick E, Griffith and Idzzie Dated: October 23, 1945
May Oriffith, husband and wife Acknowl: Oatober 23, 3245
Recorded: January 3, 1946

to. Ini 354—77
_ Consitd: 1.00
R. Lynn Qriffith and Sarah H, Signed, sealed, aclknowledged
Griffith and receipted
Conveys: Lots 21,22,23 4n Block No. 2 $n Plat Book Vol. 1,
page 219. .

Recites: %400-236.

General Warranty Deed

R, Iynn Griffith aend Sara H. Dated; September 5, 1546
Griffith, husband and wife Ackmonl; September 6, 1946

Recorded: Beptember 9, 1946
to. Int 566-299

Hiles H, Bumbarger and Nellie G,
Bumbarger, hushand and wife,

Conveys: in Stonyereek Tup. Lots 21,22 and 23 in Block Ro. 2,
Oskland Plan in Plat Book Vol. 1, page 219,

Recites: 554-77.

General Varranty Deed
Miles M. Bumbarger and Nellie . Dated: June 3, 1949

Bumbarger, husband and wife Aclknowl: June 3, 1949
Recorded: November 27, 1951
to., - in: 635-391
Considt $1.00
Glenn G, Corl and Ruth G. Corl, Signed, sealed, acknowledged
hushand and wife, and receipted.

Conveya: in Stonycreek Twp. Lots 21,22 and 23 in Bloc No. 2,
Plat Book Vol. 1, page 219,

Recites: 566-299,




#5

Article of Agrooment

Glen ¢. Gorl and Ruth G. Coril,
hugband and tife '

’ toa

Miles H. Bumbapger and Hellie
G. Bumbarger, husband and wife

CQAtract to sell in Stonyoreek Tuwp.

Dated: Hay 20, 1953
Acknowl: MNay 20, 1953
Recorded: June 1, 1953

In: 642-575
Consid: $1200.00

Lots 21,22 and 23 in Blook

No. 2, Oakland Plan in Plat Book Vol. 1, page 219.

Reciter deed from R, Lynn Grifrith,

et ux,




"No. 8 December Sessions, 1953

IN THE COURT OF QUARTER SESSIONS
OF CAMBRIA COUNTY, PENNSYLVANTA.

2.9¢%5

IN RE: THE LAYING® QUT, OPENING
AND EXTENDING OF A PUBLIC STREET
KNOWN AS OCALA AVENUE, FORMERLY
LOCUST AVENUE FROM FERG STREET,
FORMERLY KING STREET, TO OAKLAND
STREET, IN THE TOWNSHIP OF STONY-
CREEK, CQUNTY OF CAMBRIA AND STATE
OF PENNSYLVANIA.

BRIEF OF STONYCREEK TOWNSHIP

LAW ORFICES

ROGER W. HAGER
417 Locors STReET
JOEMNETOWN, — PHNNA,
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In re: Order to View & proposed In the Court of Quarter

public road in the Township of Sessions of Cambria County,
Stonycreek, County of Cambria Pennsylvania.

and State of Pennsylvania. No. 8 December Sessions, 1953.

EXCEPTIONS TO VIEWERS REPORT

TQ THE HONORABLE JUDGES OF THE ABOVE NAMED COURT:

AND NOW, to wit, this 28th day of October, 195H,
comes the Townéhip of Stonyecreek by its Solicitor, Roger W. Hager,
and Eakes éxceptions to the report of the Board of Viewers filed
October __ , 1954, 4in the above captioned proceedings, as
follows:

1. The saild report of the Board of Viewers
is null and void for the reason that the Court of Quarter
Sessions has no Jurisdiction to appoint a Board of Viewers to
lay out a public road in Stonycreek Township, a first class
Township.

2. The said report of the Board of Viewers
1s null and void for the reason that the First Class Township
Code, Act of May 27, 1949, P.L. 1955, as amended, vests exclusive
Jurisdiction in the Commissioﬁers of Stonycreek Township to
decide whether or not a public road should be laid out and in the
event fhat said Commissioners decide against laying out a publiec
road no recourse exists to a Board of Viewers.

3. The said report of the Board of Viewers
i8 null and voild for the reason that the Court of Common Pleas
has exclusive Jﬁrisdiction over the appolintment of Viewers in
first class townships.

4, The said report of the Board of Viewers
is defective for the reasons that 1t fails to set forth in
brief and concise paragraphic form findings of fact and conclu-
sions of law and fails to have attached to s&id report a plan
showing the properties affected as required by P.L. 1123,

Section 9 of June 23, 1911.




5. The said report of the Board of Viewers
and the Award of Damages fhereunder are defective for the reason
that the testimony presented before the Board of Viewers showed
that the street .in question; namely, Ocala Avenue from Perg Street
to Oakland Street, was a dedicated road already approved by the
Township of Stonycreek and that in view of said dedication it
was improper for the Board of Viewers to award damages.

6. The said report of the Board of Viewers
and the Award of Damages made thereunder are defective for the
reason that no award of benefits was made when in fact the laying
out and opening of said street will benefit and not damage any
of the adjoining property owners.

7. The said report of the Board of Viewers
i85 defective for the reason that 1t i1s not accompanied by a
release of damages from the adjoining property owners as required
by law.

8. The said report of the Board of Viewers
i1s defective for the reasbn that at the last hearing held before
the Board of Viewers 1t was understood that in the event that the
Viewers declded that the road should be Opened that a further
hearing would be held to determine the matter of damages and
the Board of Viewers without any further hearing or notice to
parties awarded damages without the taklng of any testimony on
the 1ssue of the damages.

9. The said report of the Board of Viewers
1s defective for the reason that it in effect requires the Town-
ship to open up a street for the mere convenience of several tax
payers who already have access to public highways.

10. The sald report of the Board of Viewers
1s defective for the reason that the report intends the Township
of Stonycreek to open up a street at its own cost and expense
whereas the Township of Stonycreek has an ordinance providing
that no streét shall be opened up and ordained unless a base
has been already provided thereon by the adjolning property

owners.




11. The said report of the Board of Viewers
1s defective for the reason that although 1t purports to provide
for the laying out of said Ocala Avenue it does not establish
the grade thereof. )

12, The said report of the Board of Viewers
is defective for the reason that damages or benefits cannot have
5een assessed without determining or estabiishing gradé of said

street and the Viewers falled to establish saild grade.

Townshi icitor




No. 8 December Sessions, 1953

IN THE COURT OF QUARTER SESSIONS
OF CAMBRIA COUNTY, PENNSYLVANTIA

In re: Order to View a proposed
public road in the Township of
Stonycreek, County of Cambria
and State of Pennsylvania.

tnd Dol 28, 1557

EXCEPTIONS TO VIEWERS REPORT

LAWY DN FLCISE
ROGER W. HAGER
417 LINCGOLNY STRERT
JorweTownN, — PENNA.



Hareh 1, 1954

In re: Order to View o proposed
public road in the Townohlp of
asourereesiz, County of Cembria
and ntete of Pennsylvania.

In t.e Court of ruarter
Gecesions of Cambria County,
Pennsylvania,

No. 8 Decedber Hesaiona, 1953,

A A AT Y

Plense bo adviged thut there will Lo o oontinuod hearing
in the Caldand rire Hall, 1741 Bedford otreet, Jtonysrocl: Towaship,
Cambria County, Zeunnpylvconis ot 10:00 A.l. %.5.T. on Uednesday,
aprch 24, 19564, re a propoved public rood in the Tounahip of tonyoreel:,
County of Cambris aad Otate of Teaonsylvania, at vhioh time aud place
all interosted »orsons .ay appoar and ba heard,

Yours very truly,
7red Claflin
Chalrman of "onrd of Vicuers

0 raar

Clerk of Courts



Lerch 1, 1064

In the Oourt of Cuarter
Gesslons of Cambrian County,
Pepnsylvania,

Ho. 8 Decamber ESeszions, 1063.

Io re: Ordor te Yiow a propoced
publia road in tha Towanship of
stonycrsck, Conaty of Canbrla
and State of “enteylvania.

L2 - ¥ — k-]

'~loase be advised that there will be & continued _hearing
in taa Ogizland Mire gall, 1741 Bedford Street, Stopyerads Towaship,
taxbria County, Peanaylvania at 10:00 A0 B. S.T. ¢n “ednesdey,
Yarch 24, 1984, re o propooed publis road in t¥e Tomstip of Stony-
ereel, CDuﬂbg af Cambria and Ltate of Teaneylvanins, at uvnich tidme
and plsce oll interested persons may appear and be heard,

‘Tours very trualy,

Prod ciaﬂsz

Conirmen of Boord of Viowers

e cam

Prothonotary Joseph C. Dolan




In re: Order t0 View a proposed 0 In the Court of Quarter

public road in the Township of ) ©Sessions of Cambria County,
Stonycreek, GCounty of Cambria ¢ Pennsylvania.

and Btate of Pemmsylvania. ¢ No. 8 December Sessions, 1953,

NOTICE OI' VIEY

We, the undersigned Viewers, appointed by the above named
Court for the purpose of viewing o proposed public road im the
Township of Stonyoreek, Campria County, Penmaylvania. Said proposed
public road belng known ms Qvala Avenue, formerly Locust Avenue from
Perg Street, formerly Klng Street to Oskland Street 4n the Towanship
of Stonycreek, County of Cambria, State of Fennsylvania a distance
of 300 Teet as measured Irom the center line of Ferg Street to the
center lipe of Oakland Strect and extending in a southeasterly ™
divection from Ferg SJtreet to Cakland Strest. ’

Tho beginning of said proposed road is in a public high-
way and the ending of said proposed road is likewise in n publie
highway, as stated above, will meet at the place of beginning on
the twenty-elghth day of January 4.D., 1954, at 10:00 a.4. ®©.8S:T.
for the purpeoase of performing the dutiea of our apnointuent at .
which time and place all interested persons may sppear and be heard.

P, W. Claflin
Robert Hayer
Mahlon Baumgardner

Viewars

January 8, 1954
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Stonycreek, County of Cambria

ACCEPTANCE OF SERVICE OF EXCEPTIONS
- : FILED IN THE ABOVE CAPTIONED CASE
NOW, October 29, 1954, the undersigned hereby accept
service of a copy of the Exceptions to Viewers Report filed in

the above captioned proceed;ngs and acknowledge a receipt of a

In re: Order to View a proposed In the Court of Quarter Sessions
public road in the Township of of Cambria County, Pennsylvania

and State of Pennsylvania. No. 8 December Sessions, 1953.

copy thereof. QJ@‘M«M /i : \‘: [)kv?q,
My EQeod S /pr-

Ocala Avenue be laid out

Attorney for parties asking thaf

wife

T e
AtTorney—Ffor

Kttorney for Miles H, Bumbarger and
Nellie G, Bumbarger, husband and

homas J, Gelet

Ja~ J~ 195




IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PENNSYLVANL

IN RE: THE LAYING~OUT, OPENING

AND EXTENDING OF A PUBLIC STREET
KNOWN AS OCALA AVENUE, FORMERLY
LOCUST AVENUE, FROM FERG STREET,
FORMERLY KING STREET, TO OAKLAND
STREET, IN THE TOWNSHIP OF STONYCREEK,
COUNTY OF CAMBRIA, AND STATE OF
PENNSYLVANIA

NO, 8 DEC4 SESSIONS,
1953

Ty gt e, gl A el e,

BRIEF ON BEHALF OF PETITIONERS ON EXCEPTIONS TO
REPORT OF VIEWERS

HISTORY OF THE CASE

On August 11, 1953,at 8:00 P, M., certain residents,
citizens and taxpayers of the Township of Stonycreek, a first class township,
presented a petition to the Board of Commissioners of Stonycreek Township,
requesting that the Board of Commissioners open Otala Avenue (formerly
Locust Avenue) from Ferg Street to Oakland Street for the reason that the
said Ocdla Avenue from Ferg Street to and extending beyond Qakland Street to
Berry Street is a dedicated street under the laywout of lots of I, E. Griffith;
the aforesaid plan or lay~out of lots having been approved by the City Planning
Commission on November 19, 1925, and approved by the Stonycreek Township
Commissioners on November 4, 1929, said plan being recorded on July 29,
1930 in the Office of the Recorder of Deeds in and for Cambria County in Plat
Book Vol, .3, Page 75, The aforesaid petition further stated that the said
Ocala Avenue is dedicated as a forty foot sireet, notwithstanding the fact that
the surface of a portion of QOcala Avenue had been attempted to be conveyed by
the following deeds to private individuals: Deed from Estate of Emma Lenhart

ito Lula P, Butler and Lela M, Boyd, recorded in the Recorder of Deed's OfficT

I'4
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in and for Cambria County in Deed Book Vol, 502, Page.132, in 1941; deed
from Glenn C, Corle to Miles H. Bumbarger, conveying twenty~four feet of
the said Ocala Avenue, which deed is recorded in Deed Book Vol, 608,
Page 148-(1949) and Deed Book Vol. 645, Page 575 {1953); deed from Oral A,
Brown et al,, to Thomas J, Gelet for sixteen feet of the said Ocala Avenue,
which deed is recorded in Deed Book Vol, 635, Paée 30 (1951).

.In their prayer the petitioners prayed that the Honorable
Boar::l of Commissioners open the said Ocala Avenue from Ferg Street to
Oakland Street, and that if the Commissioners fail to grant the prayer reques
the petitioners stated"that they would petition the Court o-f Quarter Sessions
of Cambria County, .Pennsylvania, to appoint viewers to lay-out and open
said Ocala Avenue from Ferg ;Streeié to Qakland Street. The Commissioners
of Stonycreek Township failed to act on the petition, wherefore the afore~
mentioned petitioners, being residents, citizens_';. and taxpayers of the
Township of Stonycreek, petitionéd your Honorable.Court for the opening of
Ocala Avenue as aforesaid, whereupon your Honorable Court did on the

day of » 1853, appoint Fred Claflin, Robert Mayer, and

ted

Msahlon Baumgardner as Viewers to view the portion of Ocala Avenue aforesaid,

and make a report of their proceedings to your Honorable Court at the next
sessions of the Court of Quarter Sessions of Cambria County,

Thereafter hearings were held by the Board of Viewers
and testimony taken from witnesses for the petitioners, the Township, and
other persons having an interest in the p_roceedings. On October 6, 1954,
the Board of Viewers filed its report approving the opening of Ocala Avenue
from Ferg Str.eet to Oakland Street and assessing damages for the benefit

of the owners of the property over which Ocala Avenue was proposed to be

—2‘-‘




opened, The Board of Supervisors of Stonycreek Township thereafter filed

exceptions to the Viewers' Report, and an appeal was taken by the Township,

QUESTIONS INVOLVED

(1) Did the Court of Quarter Sessions have jurisdiction
to appoint a Board of Viewers to lay~out a public road in Stonycreek Township,
a firat class township? We answer this in the affirmative,

(2) Is Ocala Avenue from Ferg Street to Oakland Street
a dedicated road? We answer this in the affirmative,

(3) Did the Board of Viewers have authority to assess

damages ? We answer this in the negative,

ARGUMENT

THE COURT OF QUARTER SESSIONS DID HAVE
JURISDICTION TO APPOINT A BOARD OF VIEWERS
TO LAY~-OUT A PUBLIC ROAD IN STONYCREEK
TOWNSHIP, A FIRST CLASS TOWNSHIP,

The First Class Township Code relative to power of a

first class township to lay~out, open, widen and vacate township roads
provides as follows:

"The board of township commissioners may
enact, ordain, survey, lay out, open, widen,
gtraighten, vacate, and relay all streets, and
parts thereof, which are wholly within the
township, upon the petition of a majority in
interest of the owners of property or properties
through whose land such street passes, or upon
whose land it abuts, or without petition of the
owners of abutting property if, in the judgment
of the board of commissioners, it is necessary

-3
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for the public convenience; and the authority
to open, widen and straighten highways with
the approval of the Secretary of Highways,
Such power shall include authority to vacate

in whole or in part sireets laid out by the
.Commonwealth where the same have remained
unopened for a period of thirty years; and also
the authority to lay out and open a street which
will be a continuation of extension of a street
already opened by an adjacent city, borough,
or township, As amended 1949, May 27, P; L.
1955, Section 43; 1953, May 27, - P. -1, -220,
Section 3. " 53 P, S, Section 19092~2005,

The Township Code provides further:

' "The board of commissioners shall give ten

days' notice to the property owners affected
thereby of the time and place when and where

all parties interested maymeet and be heard,
Witnesses may be summoned and examined by
the board of commissioners and by the parties
interested at such meeting or any adjournment
thereof, As amended 1949, May 27, P. .L. .1955,
Section 43," 53 P, S, Section 19092-2007.

"After such hearing and a consideration of the
matter, should the board of commissioners, or

a majority thereof, decide in favor of exercising
the power so conferred, they shall make written
report, together with a draft or survey of the
street or highway, fixing the width thereof and
noting the improvements along the line thereof,

and the names of the owners of property through
which the same shall pass or whereon it shall
abut, Such report and draft shall be filed in the
office of the clerk of the court of quarter sessions,
As amended 1949, May 27, P. L. 1955, Section 43;
1953, May 27, P. .L. 220, Section 3,' 53 P, S,
Section 18092-2008,

""Any citizen or freeholder of the township may,
within thirty days after the filing of the report
of the board of commissioners, upon entering
in the court sufficient surety to indemnify the
board for all costs incurred in the proceedings,
file exceptions to the report, together with a
petition for a review, (1931, June 24, P, L.
1206, Art, XX, Section 2009, Reenacted without
change by Act 1949, May 27, P, L, .1855,
Section 43." 53 P, S, Section 19092~2009,

l-l4—




"Upon favorable action on such matter by the
board of commissioners, and after the expiration
of the term allowed for filing exceptions, or
upon the order of the court upon the disposition
of any exceptions, if in either case the compensation
for the damages or benefits accruing therefrom
have not been agreed upon, the court of common
pleas, or any law judge thereof in vacation, on
application by petition by the board of commissioners
or any person interested, shalllappoint three viewers,
from the county board of viewers, to assess the
damages and benefits occasioned by the proceeding
in the manner provided by this act for such pro=-
ceedings, (1931, June 24, P, L. 1206, Art XX,
Section 2010) Reenacted without change by Act 1949,
May 27, P, L. .1955, Section 43, " 53 P, S,
19092~2010,

It is to be noted that the First Class Township Code is
gilent as to the rights of any citizen or freeholder of the Township if the
Board of Commisgsioners fails to take favorable action on the opening of a
Township road, -Therefore, counsel for the Board of Commissioners contends
that since the Board of Commissioners has refused to exercise the right
granted them under the -aforesaid Code to open a portion of Ocala Avenue, the
petitioners have no recourse to a view, We cannot agree with this contention
that the legisiature intended that the Board of Commissioners of a first class
township have exclusive authority to refuse the prayer of the petitioners,
whereby the petitioners would be deprived of their day in court,

In Herrington's Petition, 266 Pa, 88, involving first
class township law, on FPage 93 the Court said:

""While the preliminary procedure is before the

township commissioners, instead of the court

of quarter sesgsions, ,..may order a review

'in conformity with the now existing road laws

of this commonwealth'',

The evident intent of the amended First Class Township-

Code provided for a review wherein the Board of Commissioners take

| affirmative action under the Code so that the Court may be fully informed before

G




final action upon the report of the Supervisors. Vacation of South Fayette
Township Road, 50 D. & C. 26, citing in re Public Road, 70 Pitts. L. J. 691,

We, therefore, contend that since these cases hold that
the Court be fully informed before final action on the report of the Commissioners,
that the evident intent of the Code is to grant a review to fully inform the Court
of the failure of thé action by the Board of Commissioners to act on the petition
submitted to them to open a road in the Township.

A portion of the First Class Township Code, being 53
P. S. 19092~2005, impowers the Board of Commissioners of a First Class
Township to lay~out, open, widen and vacate the Township roads which are

wholly within the Township, upon the petition of a majority in interest of the

owners of property or properties through whose land such street passes, or

upon whose land it abuts, or without petition of the owners of abutting property|

if, in the judgment of the Board of Commissioners, it is necessary for the

public convenience, It is important to note that the Board of Commissioners

may act (1) on petition of a majority in interest of the owners of property
through whose ]Jand such street passes, or (2) without petition of the owners _
of abutting property if the Board of Commissioners feels it necessary for the
public convenience. Counsel for Stonycreek Township in his brief argues that
the procedure followed by the petitioners was that as set forth in the Second
Class Township Code, With this contention we do not agree, It must be
remembered that the petitioners wererndt a majority in interest of the owners
of property or properties through whose land such street pasges, but were
inhebitants, citizens and taxpayers of the Township of-Stonycreek, In fact,
there was not one signer of the petition who owned land abutting the section of
Ocala Avenue requested to be opened, Therefore, the petitioners submitted

in the first instance their petition to the Board of Commissioners of Stonycreek
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Township on August 11, 1953, for action by the Commissioners to lay-out and
open the section of Ocala Avenué in question, |

Under the portion of the First Class Township Code;
namely, '"without petition of the owners. of .ahixt'ting property if, in the judgment
of the Board of Commissioners, it is necessary for the public convenience',
the Board of Commisgsioners apparently decided that it was not necessary
to open that portion of Ocala Avenue in question and refused to take any action
granted to them under the First Class Township Code, Upon the refusal of
the Board of Commissioners of Stonycreek Township to act on the petition
submitted to them by the inhabitants, citizens and taxpayers of Stonycreek
Township, the said petitioners had exhausted any remedy under 1_:he First Classg
Township Code, 53 P, 8, Section 19092-2005, which they may have had to l}ave
the poriion of Ocala Avenue laid~out and opened, "vﬁthout the petition of the
owners of abﬁtting property'', as stated in.the aforesaid section of the First
Class Township 'Code.

Therefore, any further remedy which the petitioners
would have to op;en tht;lt section of Ocala Avenue would be granted to them under
the General Road Law, 36 P, S, 1781, It is to be noted further that the First

Class Township Code, 53 P, S, Section 19092~2005, is derived from the Act

of 1901, June 7, P, L, 510 (Repealed), wherein the Township Commissioners
of a First Class Township were given authority to ordain a street, but only
upon petition of the "owner or owners through whose land such street passed,
or upon whose land the same abutted,' The Superior Court in determining the
intention of the legislature and the rights of the citizens under the Act of 1901
other than the owner or owners through whose land such street passed or upon

whose land the street abutted, in Smith, appellant, vs. Cheltenham Township,

e




35 Pa, Super., 503 (1908), on Page 512, stated:

"The Township Commissioners have no
authority to lay~out a street, nor do they
have any veto power should a citizen begin
proceedings in a Court to lay-out a street,
In the Act of June 7, 1901, P, L, 510, they
may ordain a streéet, but only upon the
application of the owner through whobe land
such sreet may pass, and anyone interested
may bring the proceedings into the Court,
whereupon it is governed by the General
Road Laws, "

Therefore, it is our contention that since the Act of
June 7, 1901, P, L. 510, and the section of the First Class Townshiﬁ Code,

53 P, .S, .19092-2005, are similar respecting application or petition of the

owner through whose land such street may pass, that we must, therefore,
follow the precedent as set forth in the Superior Court in Smith vs, Cheltenham
Township, Supra,, as to legislative interpretation and intent,

The General Road Law pertaining to appointment and
duties of viewers is covered in 36 P. .S, 1781, .which reads as follows:

"The court of quarter sessions of every
county of the Commonwealth, on being
petitioned to grant a view for a road within
the respective county, shall have power and
are hereby required, in open court, to
appoint, as often as may be needfu], three
persons, qualified as hereinafter is provided,
to view the ground proposed for such road,
and make report of their proceedings to the
respective court at the next term thereof:
Provided, That the provisions of this act,
relative to the appointment of viewers to lay
out roads and to assess damages, shall not
extend to the city and county of Philadelphia,
herein specially provided for. .1836, June 13,
P. .L. 551, Section 1; 1911, April 27, P, L. 95,
Section 1," '

It is to be noted that the legislature has not expressly

repealed this section of the General Road Law pertaining to the appointment

—8-




of viewers. In St. David's Church vs. Sayer, appella.nt,- 244 Pa, 300 (1914),
the Supreme Court on Page 306, stated, " ..« There is no exclusion of
townships of the first class from the operation of the Act of 1836", this

Act of 1836 being the General Road Law,

Counsel for the Township of Stonycreek has cited cases
in his brief wherein the courts have held that the Second Class Township Code]
of 1947 has attempted to repeal the General Road Law of 1836, This is true
o the extent that abutting property owners or owners through whose land
such street run;s petitions:the Board of Commissioners to lay~out and open
a street within the Township and also when the Board of Commissioners acting
without a submit of petition opens and lays—-out a street or road solely within
the boundaries of the Township. Again we contend that it does not repeal
the General RoaddLaw as to the rights and remedies which the other citizens
in the Township may have for submitting a petition to the Court of Quarter
Seasions of the County wherein the Township lies requesting the appo.i'ntme‘nt
of viewers to lay-out a street within the Township, It is to be noted further
that counsel for Stonycreek Township has not cited one case wherein the
courts have held that the First Class Township Code attempts to, or does,
repeal the General Road Law of 1836,

Counsel for the Township Commissioners contends that
the question of the necessity for the said road for the public convenience
is entirely within the judgment of the Board of Township Commissioners, and

it is our belief that his position is untenable. In re: Vacation of South Fayett

Township Road, 50 D. & C. 26.(1943) counsel for the Township Commissioners
had a similar contention. The Court of Quarter Seasions of Allegheny County

also stated that the Court was of the opinion that position of the counsel for
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| under the current First and Second Class Township Code, Therefore, as a

the Township Commissioners of South Fayette Township was untenable, and or]

Page 34 stated:

"The legislature having given any citizen
or freeholder of the township a right
to file exceptions to the report of the
commissioners, together with a petition
for a review, it is nothing more than
reasonable that the legislature intended
to give such citizens or freeholders a
gufficient remedy, under any case, in
which proper exceptions or a petition
for a review would lie under the law."

The Court further on Page 34 stated:

"We, therefore, conclude that there is a
right given to any citizen or freeholder °
of the township to appeal to the quarter
gessions court from the action of the
commisgsioners of.a township of the
first class in vacating a road, provided
the action is taken within the proper time
and the proper bond is posted. " '

Since the First Class Township Code doesl not expressly
allow for an appeal by the petitioners from the action of the Township Board
of Commissioners in fa:iling to favorably act upon the petition, the petitioners
therefore had to seek a remedy to have their case heard in Court under the

General Road Law,

We fully agree with counsel for the Township Commissioner:

when he states in hisg brief that in all cases found under the current acts,
being the First and Second Class Township Code, the 'appeais to the Court of
Quarter Sessions resulted from the action on the part of the Commissioners
to lay ~out, open or vacate sireets within the Township, and that no cases
have decided thg issue which is presented by the instant case, beinf the
jurisdiction of the Court of Quarter Sessions pertaining to non-action by the

Board of Commissioners in opening-laying~out and vacating Township roads

~10~

L




reéult of our intensive research, we find that the exact issue in question is
before your Honorable Court for the first time,

Wherefore,; we contend. tHat the procedure as expressly
set forth in the First Class Township Code is exclusive, but pertains solely
to petitionszsubmitted tothe Board of Commissioners by abutting owners,
by owners through which the street runs, or on action by the Board of
Commissioners without a petition, and in no way regulates the rights and
privileges of other citizens of the Township to have a road laid out and opened

under the General Road Law, .

OCALA AVENUE FROM FERG STREETTO .
OAKLAND STREET IS A DEDICATED STREET,

The plan of lots of Stonycreek Township laid out by
1. E. Griffith and approved by the City Planning Commigsion on November 189,
1925, and approved by the Stonycreek Township Commiss.ioners on November 4,
1929, shows a section of Ocala Avenue, formerly Locust Avenue, from Ferg
Street to Oa.l'cland,Street. This plan was recorded on July 29, 1930, in the
Office of the Recorder of Deeds in and for Cambria County in Plat Book
Vol. 3, Page 75. Therefore, the recording of the said plan of lots of 1, .E,
Griffith, showing the portion of Oakland Avenue .ai’o.resaid and being approved
and recorded as aforesaid, resulted in a dedication of that portion of Ocala
Avenue in question in the instant case,

This was so held in Smith v8. Union Switch and Signal
Company, 17 Pa, Super. 444 (1900); See also Richardson vs, City of McKeespor
18 Pa, Super, 285; U, S. vs. 1,8 acres of land, more or less, in Berks

County, Pennsylvania, 85.F, Supp, 788 D,C. (1949), and Ansbach vs.
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Rittenhouse, 29 Luz.L.Reg.Rep. 129,

Therefore, any attempted sale of any portion of that part
of Ocala Avenue in question was null and void as to the owners of the other
lots on the recorded plan.

Counsel for the Board of Commissioners also states ihat
Ocala A1Irenue from Ferg Street to Oakland Street is a dedicated road, at;d

we agree with his contention,

THE BOARD OF - VIEWERS DID No;r HAVE ANY
AUTHORITY TO ASSESS DAMAGES;
Your Honorable Court did appoint Fred Claflin, Robert
Mayer, and Mahlon Baumgardner as viewers to view the poriion of QOcala
Avenue aforesa:id and make a report of their proc_eedings to your Honorable
Court, at the ne'ext session of the Court of Quarter Sessions of Cambria County.
Therefore, we agree with the -contaéntion of counsel for thé Board of
Commissioners of Stonycreek Township that no where in the Order of
appointment -was there authority granted by your Honorable Court to the
aforesaid viewers to assess damages, Since we agree with the contention
of counsel for the Board of Commissioners of Stonycreek Township that
Ocala Avenue from Ferg Street to Oa.k].and Street is a dedicated road, we
also contend that the Board of Viewers had no authority in their report to
your Honorable'Cqurt to assess damages at that time, but were restricted
in their report as to the _fea.sibﬂity of the ‘laying-out and opening of that
portion of Ocala Avenue in question,
We contend further that if damages are to be assessed,
that another Board of Viewers, or the same Board of Viewers, should be

appointed or re-appointed to take testimony as to support payment.and

—12-—




assessment of damages and make a report thereof to the Court of Quarter

Seasions of Cambria County.

In conclusion it is submitted that in the case at bar the
Court of Quarter Sessions did have jurisdiction to appoint the viewers as
your Honorable Court had so done, but that this Board of Viewers, in
accordance with the Decree issued by your Honorable Court, had no authorit

to assess any damages at this time,

.Respectfully submitted,

Copforiy

Attorney for Petitioners

~13-




NO. 8 DEC, SESSIONS. 1853

IN THE COURT OF QUARTER |
SESSIONS OF CAMBRIA COUNTY,
PENNSYLVANIA

IN RE: LAYING-OUT, OPENING
AND EXTENDING OF A PUBLIQ
STREET KNOWN AS OCALA
AVENUE, FORMERLY LOCUST]
AVENUE, FROM FERG STREET,
FORMERLY KING STREET,
TO OAKLAND STREET, IN TH
TOWNSHIP OF STONYCREEK,
COUNTY OF CAMBRIA AND
STATE OF PENNSYLVANIA.

—

BRIEF ON BEHALF OF PETITIONER

ON EXCEPTIONS TO REPORT
OF VIEWERS

D1 FRANCESCO, KUYAT & LETIZIA
ATTORNEYS AT LAW
FIRST NATIONAL BANK BUILDING

JOHNSTOWN, PENNSYLVANIA

|




In Re: The Laying-Out, Opening and Extending
of a Public Street Enown as Ocala Avenue,
Formerly Lecust Avenue, from Ferg Street,
Pormerly King Street, to Oakland Street, in
the Township of Stonycreek, County of Cambrie
apd Stete of Pennsylvania.

In the Court eof Quarter
Sessiens, Cambria County,

Ne. 8 ' o
December Sesslons, 1953.

L L — L L - L —

REPORT OF VIEWERS

Te the Honorable, the Judges of the above named Court, we the
undergigned Viewers, appointed by the above Court to View and Imspect the
land and premises owned by Thomas J. Gelet and Miles H. Bumbargar in the
Township of Stomycreek, Ceunty of Cambria snd State of Pennsylvania and
to determine and estimate the demages or benefits that have resulted or
that may seem likely to result due to thes taking of twenty-feur (2@) _
feet frontage by one hundred twenty (120) feet deep of Lot No. 21 on the
‘property of Miles H., Bumbargar and the taking of sixteen (16) feet front-
ege by one hundred twenty (120) feet deep of Lot No, 22, property of
Thomes J. Gelet all as shown on Oakland Plan of Lots situate in Stonyoreek
Townsbhlp, Gampria County, Pennsylvenia by 8. E. Dickey Co., Engineers
dated July 14, 1921 end recorded in Plat Book Vol. 1, Page 219, August
30, 1921 at Ebensburg, Peunsylvenia. o ) _

That we heve beem duly sworn or affirmed as Members of the
Permenent Beard of Viewers of Cambrie County, Pennsylvania, as shown by
the records ef the aforesaid Court; that due public notice of the time
and place of the meeting of the Viewers was given by the posting ef ten
hand bllls upon a public street known as Ocala Avenue formerly Locust
Street, from Ferg Street formerly King Street to Oakland Street in the
Towvnship of Stonycrsek, Gounty of Cambria end State of Pgnnsylvania and upon
Roger W. Hager, Solicitor for the Township of Stonycreek, Mr. Samuel R.

DiFrancesco, Counsel for the property swners and Edwerd J. Harkius, Counsel

for the property owners.



_Pursuant te the Notice bo View designating the time and place
of the meeting of the Vievwers, we met at the'prOpgrty involved in the
above_proceedings on the 28th day of January, 1954 at 10 o'clock A.M.
E.S.T. for the purpose ef performing the duties of our appointment, and
‘viewed the property. _ . o

Notices for a hearing te be held in the Qakland Fire Hall,
17;1 Bedford Street, Stonycreek Township, Cambria County, Feansylvania
at 10 o'clock A.M. E.S.T. en February 11, 1954 re the laying-out, opening
and extending of & public street known as Ocala Aveuus, formerly Locust
Avenue, from Ferg Street, formerly King Street, to Oskland Street in the
Townahip of Stonycreek, County o; Cembria and State of Ponnsylvania.were
prepared and served on all parties concerned in the petitlen for the
street opening including Roger ¥. Hager, Samuel R. D;Frangegc; and _
Edward J. Harkins, all of whom accepted service and acknowledged having

received a copy of said mnotice of hearing.

Pursuant ef said notices and gccepyanqe of sepvice theregn_or
ell parties interested we met en. February 11, 1954 at 10 o'clock A.M.
E.S.T.Iin the Oakland Fire Hall in the Township of gtanycraek,_Caﬁbbfg
County, Pennsylvania and proceeded with the duties of our appointment.
In addition to the Attorneys in the above case, nine (9) witnesses
were heard. The case was continued for further hearing. _

Notices were sent to all parties cqncerned in this ease_rer
a continued hearing in the Oakland Fire Hall, 1741 Bedfeord Street,
Stonycreek Township, County of Cambrie, S8tete of Pennsylvania at
10 o'clock A.M.-E.S.T. en February 25, 1954. All parties present at
the hearing on February 11, 1954 were present and the case was carried
on. Due to lack of time end all the testimony to be effered, this

nearing adjournsd and & continued hearing was arranged, by proper



netice, to be held in the Oakland Fire Hall, 1741 Bedford Street, Stomy-
creeikx Township, Cambria County, Pennsylvania at 10 o'clock A.M. E.S.T.
on March 24, 1954 and all parties at the hearing on February 25 were
present and final taking of testimony was cempleted. _

At the view, during the hearings and after a careful study
ef all testimony transcribed amd briefs presented, the Viewers based.
their asssessment of damages on the following condltiens:

(1) Topographical lecation of the site.

(2) Present development and pessible future development of the
aresa surrcunding the location of Ocala Avenue frem Ferg Street
to Oakland Street. _ ]

(?) A study of various lot layouts 1n this locality,

(4) Logical development of utilities and conveniences to be
enjoyed by the opeuing of this street.

(5) Advantage of vehicular transportation due to topography in
this area.

After taking into consideration all the matters abeve briefed,
the Viewers unanimously approve the opening of Ocala Avenue from Ferg
Street to Oakland Street and hereby assess damages to Thomas J. Gelef _
for the taklng of sixteen (16) feet frontage by ome bundred tweunty (120)
feet deep of Lot No. 22 in the amount of Two Hundred Eighty ($280.00)
Dollars and asgess damages te Miles H. Bumbargar fer the taking of
twenty-four (24) feet frontage by one hundred tweaiy (120) feet deep
of Lot No. 21 in the amount of Four Hundred Twenty ($420.00) Dollars,
making e total damage assessed of Seven Hundred (§700.00) Dellars and
the Viewers assess ne benefits.

Witness eur hands and seals this first (lst) day of October, 1954.
:;224£::C:é%£¢ida Chafrman
/
('i‘.‘! :“M[Zf ./{_L
/7

Viewe




(hmﬁnonuwuh%'qflhunqﬂbanhg}s
‘County of Cambria

At u Court of ‘Quarter Sessions of ‘ihe 'Peace df ‘the County of Cambria held at Ebensburg, in the

said County, -on the e :day of.....December A.D.1D3 ,
before the Honorable Judge of the said Court: Upon the petition BHfiiverbhikbiiiitt of the Town-
ship of STONYCREEK , in the said County, setting forth Rkt HELH habitHdab A 44
vériondattaitwakit S # St fitigh ok ot it hebih

. 3TREET_KNOWN._AS OCALA AVENUE, FORMERLY LOCUST AVENUE, FROM
.0 EBG. STREET, FORMERLY. KING. STREET,. TQ QAKLAND STREET, IN THE

and therefore praying the Courl to appoinl proper persons fo view and lay oul the same accr:;rding

to law. The Couri, upon due consideration had of the premises, do order and appoini

- FBEDGLAELIN - - su;'veyor, and ROBERT
MAYER AND MAHLON BAUMGARDNER,
viewers, to  view the ground proposed for said road, and i they view the same, and shall

agree that there is occasion for such road, they shall proceed fo lay oul the same, having respect to
the shortest distance and the best ground for a road, and in such manner as shall do the least injury to
private property, and also be as far as practicable, agreeable to the desires of the petilioners, and that
they make a report of their proceedings fo the nezxt Court of Quarter Sessions to be held for said
éounty, stating particularly whether they judge the same necessary for a public or private road, to-

gether with a plot or draft thereof, and the courses and distances, and references fo the improvements
through which if may pass.

By the Gourt.

C' LLL") . Cletk

Attest:




- e —— f, —————

SESSSIONS, 1903

Dec. ..

NO.....

ZO.-.m “It shali be the duty of all persons apppinted in the several counties of this Commonwealth to view and review any
public or “private road or bridge, i they shall decide in favor of _nnua ng said road or bridge. to endeavor to procure nnoB the
person or persons over whose land such location may be made relea asen from all claims for da amages that might arize from __.n
opening of such road or the building of such bridge: and In every case where sald viewera shall fail to procure such releases. and
it shall appear to them that any damages will be sustanied, it shall be their duty to assess’ the damages and make report thereof
signed by & majority of thelr aumhber, and return the same, together with all releases obtained. to the Court of Quarter Sessions, and

the damages so d ahall be luaive, or B-w be subJect to appeal, review or modification, as may. be u.dimnn_ by existing. .
laws in the different jes of this C ealth,’ .

"The p Inted as af id shall view such ground. and _w they shall agree that there is oceasion for a road, they
shall proceed to Jay o_sn the same, having zespect to the ahortest distance, and the beat nnq___.i for o romd, and in such .._-n..__nu
az shall do the least injury to private property, and also be, as far as practi nnw_n agreeable to the desire of the petitioners.”

*The viewers, as aforesaid, shall make report at the next term of sald Court. and In the said report shall state particularly:
First. who of them were present at the view. second. whether they were severally sworn or affirmed; third, whether the road
desired be necessary for a public or private road; they shall also annex ard return to the Court a plot or draft thereof, stating
the courses snd distances, and noting briefly the improvements through which it may pass; and, whenever practicable, the
shall lay out the said roads at an elevation not ding five degrees {except at the crossing of ravines and stréams), where, by
moderate filling and bridging, the declination of the road may be preserved within that limit.”

f
1Y
{
:
|
|
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AVENUE, FROM FERG ST, FORMER-

T0_QAKLAND ST,

view IN_RE: THE. LAYING-

..ROBERT MAYER

OUT, OPENING AND EXTEWDING OF
..¥RED CLAFLIN

_THE TOWNSHIP OF STONYCREEK,
COUNTY. QF _CAMBRIA AND STATE

.MAHLON BUMGARDNER

e

A'PUBLIC. STREET KNOWN AS

OF PENNSYLVANIA,

LY KING ST,

Order to
OCALA AVENUE, FORMERLY LOCUST




In re: Order to View a proposed
public road in the Township of
gt onycreek, County of Cambria
and State of Pennsylvania.

In the Court of Quarter
Sessions of Cambria County,
Petinsylvania. '

No. 8 December Sessions, 1953.

L= L= L — L =

NOTICE OF VIEW

We, the undersigned Viewers, appointed by the above mamed
Court for the purpose of viewing a proposed public road in the
Township of Stonycreek, Cambria County, Pennsylvania. Said proposed
public road being known as Ocala Avenune, formerly Locust Avenue, from
Ferg Street, formerly King Street, to Oakland Street in the Township
of Stonycreek, County of Cambria, State of Pennsylvania a distance
of 300 feet as measured from the center line of Ferg Street to the
center line of Oskland Btreet end extending in a southeasterly
direction from Ferg Street to Oakland Street.

The beginning of saild proposed road is in a public high-
way and the ending of said proposed road is likewise in a public
nighway, as stated above, will meet &t the place of beglnning on
the twenty-eigth day of January A.D., 1954, at 10:00 A.M. E.S.T.
for the purpose of performing the duties of our appointment at
which time and place all interested persons may appear and be heard.

F. W. Claflin
Robert Mayer
Mahlon Baumgardner

Viewars

January 8, 1954

Vi



EDWARD T. GRAY PG
REGISTERED ENGR, AKD SURVEYOR 506 SWANK BLDG.

TELEPHONE 7-3631
FRED W. CLAFLIN

ASSOC, WEM, AN, 30C, OF €. L.

REQISTERED ENGR. AND SURVEYOR *

GRAY AND CLAFLIN
CONSULTING CIVIL ENGINEERS

JOHNSTOWN, PA.

February 1, 1954

in re: Order to View a proposed
public road in the Townshlp of
Stonycreel, County of Cambria
and State of Pennsylvania.

In the Court of Quarter
Sessions of Cambria County,
Pénnsylvania. '

¥o. 8 December Sessions, 18563.

Please be advised that thére will be a Hearing in the Oskland
Fire Hall, 1741 Bedford Streét, Stonycreek Twp., Cambria County,
Pennsylvania at 10:00 A.M. E.S.T. on February 11, 1954, re a
proposed public road in the Township of Stonycreek, County of
Cambris and State of Pennsylvania.

Yours very truly,

¥red Claflin
Chairman of Board of Viewers

PVIC : amr



February 12, 1954

Tn re: Order to View a proposed
public road in the Township of
Stonycreek, County of Cambria
and State of Pennsylvania.

In the Court of gQuarter
Sessions of Cambria County,
Pennsylvania. ’

No. 8 December Sessions, 1953.

T T T

Please bé advised that 'there will bé a continued hearing
in the Oakland Fire Hell, 1741 pedford Street, Stonycreek Twd., -
Cambpia County, Penméylvania at 10:00 A.¥. E.S.T. on February 25,
1954, re a proposed public road in the Township of Stonyereek,
County of Cambria and State of Pennsylvania, at which time and place
21l interested persons may appear and be heard,

Yours very truly,

Fred Claf‘li'ﬂ?j

Chairman of Board of Viewers

PHC:amr



Careh 15, 1764

Ia ro: Owler to Viev o proposcd § In tha Gourt of roaster
public road in the Towngalny of § Geseloss of Codbria County
“tonzereek, Courty of Cambris § DPoonsylvonis,

and “tate of “cnunylvoain. 4 2. & Dreoashor Dossious, 1903,

“leuge bo advieed thed thore 911l L. a convierwed hosring
in tho Ookicad *M:o Ball, 1741 ., »dford Zdreot, Ztonyorcel: Toanghip,
Caabpia Coluty, "enucylvanis ot 10100 Jels Helyde on Teduaceduy,
Jarek 31, 1904, ro o propocod public road 4in the Tesnship of !houyoreeck,
cornty of {etrin and Stote of Connoylvania, at ehich tizy spd pluece
g1l inteorosted porgsens oy ap 0A2 and bo heard, The contlinuwaed henriog
geheanled for .areh 24, 1960 has hoaou conenlied duc to conflictiup
dotan.

Youre vory $ruaiy,

rad Ul&fgffiaiézé—h“

Chalruen of Doord of ‘Movars

G ia0p

Copies sent %to:
¥r. Robert Mayer- 1
Mr, ¥ahlon Baumgardner- 1
Atty. Roger Hager - 2
Atty. Samuel DiFrancesco- 2
Atty, Edverd Harkins- 2
Mr. alter D. Griffith- 1
Mr. Telford Locher~ 1
Clerk of Courts=- 1
Prothonotary=- 1
county Commissioner- 2



garol 1, 1964

$0 the. Court of Quarter
Scesiona of Oambria County,
Paaneyivenia, :

in re: Order %o View .a proposed

“public road.io ths Township of
ayonyereek, Connty of Camdria
and State of Fenusylvinle.

L2 -t b~

~ rlgase be oadyised that thére will be a ¢ontinned hearing
tn the Ceitlsad Fire fall,, 1741 nedford Btreet; Stonyoreelr Zowaship,
casbpia Uounty, Pobhsylegnis at 10:00 A.H. T840 00 “adnesday,; ..
varceh $1, 1984, e b -propoeed public road in the Township of Ltenye
cregl, Gounty of Cambria and Htate of Pauneylvenia, at yvhich tims
and plade all interested persons Ay appear ond b%e heard,

Yours very trualy, :

Chairian of Yoard of Vievers

7RG iompe

T hereby accept service of the above Notlce aﬁd;acknowledge recelpt
of copy of same.

Yo, 8 December Sessiong, 12635,

et et = it —
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February 1; 1064

Y

In rei Order to View & proposed
public road in the Townehip. of
stonycreel, County of Cambrias
ahd State of pennsylvenia.

in the Court of Quarter ,

. Sessions of Cambria. County, -
Paonaylvania. - . :
¥o,.8 Dedember Sesalous, 1983...

| Sy

lklaaaa.bé-ndiimed that there will be aJhE&ﬁfh&'ih the Oaklénd

" pire Bell, 1741 Bedford Street, Stonyore¢k Twp., Cambria County,.

pennsylvania at 10:00.A.M. BE.8.T, on. Febraary"ll, 1954, re &

propossd. public rosd in the Fownship of Stonyoreek, County of
Cambria and Buate of Pepunaylvania, : -

¢

Yours very sruly,

$red Clafidd -

Chairmen of Poard of Vievers

Fﬂé:nmr

1. hereby accept gervice of the above Notlce qudracknowiedge receipt

of copy of same. .




' %areh 15, 1964

1o ve: Order to Vied a4’ jréposed 0 In tho Gourt of tuorter
pubijic road 40 the Towdship of ) Sessiony 0Ff Cambria Counky

. Bhepycroek, (ounty of Cumbria § + Paongylvania, e

., and Stage of Pémnnylvania, ¢ dio. & Decomber Gessions, 1983,

- ‘Please he advised that 4dhore will Ye & . continusd hdariang

1n she Qe¥lepd Fire Tally 1741-Bedford Stroek; Stonyorask Townalilp; .
Cambrida County; Ponnsylvenia at 20100 AM. B.5.% tn Toduoeday,
ﬁhreh'ﬁia 1958, e o proposed public proiad ia the Township of Btonyeraek,
Oounty of Cawbria snd Steid of Panmsylvonie; gt ¥Bieéh tisme and place

all iateraested perasone nay sppear ané be heard, Yhe coutinued heariag
acheduled for arcéh 24, 195¢ has been crncelad due tH conflicting -

dabgs. . .
| - Yourg vepy truly,
rad Glhég%gizéé?A%ﬁé
- Chairman of Beoard of Viewere
P

I'ﬂereby accept service of the above Notice and ackhowledge receipt
of copy of same. . ! .

L R, DiFrancescou




L . ,g-._.,:
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HoTICy OF SXEIBIT OF SOREOUIR

Plodiss bo edvided that the Bxhivit of Scheduls 4o the
matter of tho layingsout, opneing and azﬂeunins of & publice aireet

kaown s Odale Avends, formerly aneuuu Avsring, fred Ferg Streetd,
'farmnply £ing Stﬂaah, to Gokland Street in thr*?nwnsnjp ef Ghonye
'craek, County ef caabrin fnd State of ?&naayxvsnaa will bo n:lﬁ
in thﬂ nffiae of Gvﬁr & Glaflin, Gunsaltiag.ﬁngineera, 806 $ﬁank

ﬁuilﬂtﬂg, jonhetown Kt 7 o'olovk Polic BeBeTe on Wodnesday,
Gotober Gy 1058 for tbe parpone o} oabibiting eur avsrd ef dauuges
L1 tm arid procsedinge. ' : .

%§ﬁ§@5€§r; bruly,
Vi

froed Claflih, Ghaimn
ﬂuard of vzawern .




In Re: The Laying-Out, Opening and Extending
'of a Public Street EKnown as Ocala Avenue,
Formerly Lecust Avenue, from Ferg Street,
Fermerly Eing Street, to Oakland Street, in
the Township of Stonycreek, County ef Cambria
and State of Pennsylvania,

CAMBRIA COUNTY in Account with Fred Claflin, Rebert Mayer and Mahlon J.

e S e we N

In the Court ef Quarter -
Sessl ons, Cambrie County,

Neo. B

December Sessiens, 19563.

Baumgardner.
Fred Claflin
1954 _ ) o
Jan, 14 Prepared Notices to View $ 12.00
Stenographer, Stationary & pestage 2430
" 18 Posted Notices 12,00
Mileage -~ 13 miles 1.30
" 28 Making View 12,00
: Mileage -~ 12 miles 1.30
Feb., 1 Preparing Notices for Hearing 12.00
Stenographer, Stationary & postage 2.40
L b | Hearing at Oskland Fire Hall 12.00
Mileage = 13 miles =~ 1.30
® 12 Notices for continued hearing 12.00
' Stenographer, Statienary & postage 1.60
®* 25 Continued Hearing at Oakland Fire Hall-12,00
' Mileage -~ 13 miles 1,30
Mer. 15 Notices for ¢ontinuéd hearing 12,00
Stenographer, Statienary & postage 1.60
" 31 Contipued Hearing at Oekland Fire Hall-12. 00
Mileage -~ 13 miles 1.3
Sept 22 Conference at residence of Mahlem J.
Baumgardner, Ebensburg - 1 day 12.00
"Mileage - 40 miles 4,00
i 24 Preparing Repert ' 12,00
' Stenographer, Stationary 1.60
oct, 6 Exhibit of Schedule, Gray & Claflin .
office 12,00
Mileage - 5 miles ) «50
13 Filing Report at Ebensburg 12,00
Mileage - 40 miles 4.00

$180.50



Robert Mayer

1964 )
Jan., 28 Making View $ 12.00
Mileage - 1l miles 1.10
Feb. 11 Hearing &t Osklend Fire Heall 12.00
Mileage - 11 miles 1.10
" 25 Countinued Hearing 12.00
' Mileage - 11 miles 1.10
Mar. 31 Continued Hearing 12.00
: Mileage - 1l miles 1.10
Sept .22 Conference at residence eof ' T
Mehlon J. Baumgerdner, Ebensburg 12.00
Mileage = 40 miles 4.00
Qct. © Exhibit of Schedule 12,00
Mileage -~ 4 miles .40 S
$ 80.80
Mehlon J. Baumgerdner
1954 o o
Jan. 28 Meking View & 12.00
' Mileage - 50 miles ° 5.00
Feb. 1l Hearing at Oakland Fire Hall 12.00
Mileage -~ 50 miles 5.00
" 25 Continued Hearing 12,00
Mileage -« 50 miles 5.00
Mar. 31 Continued Hearing = 12.00
Mileage - 50 miles 5,00
Sept .22 Conference ' 12.00
oct., 6 Exhibit of Schédule 12.00
Mileage « 40 miles 4,00 .
$ 96.00

The ébove ig a true and correct statement of costs due to the
viewers in the Case of Miles H. Bumbargar and Thomas J. Gelet in the
Township of Stonycreek, County of Cambria and State 6f Pennsylvanisa,
the original of which'is filed with the Repert in the Clerk of Courts

Office, October 13, 1954. ‘ ) \
%"l/ 5@%@‘_9
e 7449&;«7; ,

Viewers Ea :




COPY FOR CLERE OF COURTS

In Re: The Laying-Out, Opening
and Extending of a Public Sireet
Enown as Qcala Avenue, Formerly
Locust Avenue, from Ferg Street,
Formerly King Strect to Qakland
Street, in the Township of Steny-
creek, County of Cambria and
State of Pennsylvanisa,

In the Court of Quarter Sessions,
Cambrie County,

No. 8

December Sessions, 1953,

o ek
/yf s~y
c.

%——3—&

VIEWERS:
Fred Claflin, Chairman
Robert Mayer
Mahlon Baumgeardner



