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T0 THE HONOR&BIEﬁ, THE JUDGES OF THE COURT OF QUARTER SBESSION OF

= n

Gmm COUNTY
The petition of J, G Na].en, of Jackson Township,
Cambria county, Pennsy'lva.nia., reapectﬁully represents,

That he is 'l:he owner of a p:l.ec_e or parcel of land-

situate in J‘a.gksém Towniship, Cambria County, Péennsylvenia, beginmdng
at a post in line of land of 8. D, Goughnour and corner of Purpart No. 2
of the Martin Monday Trect; thence along line of the said Goughnour
north sixty-cne (61) degrees forty-five (45) mirutes west one thousand
three hurdred thirty-three (1333) feet to a post, corner of land of David
Rose; thence along land of said David Rose north thirteen (13) degrees
thirty (30) minutes west two hundred eighteen (218) feet to a postj thence
along land of Alexander Dearmand north fifty-ome (51) degrees twenty-two
(22) minutes east one thousend seven hundred thirty-four (1734) feet to a
post; thence by same north thirtyemine (39) degrees fifteen (15) mimutes
east one hundred (100) feet to a post; corner of Purpart No.-3 of said
Martin Monday landj thence along said Purpart south sixty-one (61) degrees
forty-five (45) minutes east seven hundred forty~eight (748) feet to a post,
corner of Purpart No, 2 o_f paid Monday tract; thence along said Purpart No. 2
gouth twenrty-seven (27) degrees west one thousand eight hundred sixty-three
(1863) feet to a post, the place of beginming; containing forty-eight (48)
Acres and thirty-five and five-tenths (35.5) perches. Subject, however,
40 certain reservations and restrictione es in paid deed expressed.

That your petitioner obtained title to the undivided
one-half interest in said land by deed of T. Stamton Davis, dated Jammary 30,
1914 and recorded in Cambria County in nae_c-l Book Vel. 378, at_ Page 82.

That your petitioner beceme vested in the other undivided

one=-half interest in said tract of J.a.nd by deed of W. A. Krumenacher and




Mollie Krumemacher; his wife; dated January 31, 1924 aud recorded in
Cambria Gounty ih Deed Book Vol. 377, at Page 323,
_ ‘!hat your petitioner built a house and barn thereon
and kas resided upon sald property with his femily from about April 1915,
‘ That the only way of reaching said farm is by a privete
lane which had been opened and used for more than ome hundred years
across the Monday tract from the Highway Route 219 heresfter described.
That said road has been more recently used by David Rose, Monday Heirs;
Joel Bimona and others.
That at this t:l.mf) and since, the water has been turnsd
in on smid private lane; your petitioner is the only person using or
compelled to use said road, _
That the State Highway Department in ;tha relocation and
recénstruction of the Highway Route 219 leading from Mondays Cormer t-o-
Goods Corner during the year 1934, crowned the seid road with conmcrete
and collected all the water which was gathered on the hill south of Mondays
Oross Roads and emptied all of said water collected for some digtance
ﬂopg the East and Wost sides of said road,upon the private road above
described-a.nd the water followe the privete road for approximately five
hurdred feet before it leaves said road to flow tm Hinkston Run. _
That before said reed was so constructed; there were
two ditches along the old highway, which separated the waters and carried
them along the highway to Hinkston Ru, which it croesed about three hundred
foet below the lame of eaid petitionsr,
That by reason of the gathering of all the water of
' said road and depositing it a.ll through a single culvert above the lano of
your petitioner, the lane has begn washed to such an extent that it requires
constant care and attention to make and keep it passable. .That the bed of
said lane is made swempy so that in wet weather end in spring anmd fall it




quiekly outs into ruts by the passage over it of automobiles and tractorss
that water lying on the lame during the winter will remder it dangercus
because of ice forming, l’edeatrian_a travelling said lane are required
to trespass upon the adjoining lands to pass the geamps created by the
said romd draimage.

That your petitioner has attempted to agree with the
County Cormissioners upon the damage sustained and which he is likely to
sustain by reason of the drainage of the Highway Route 219 imto the
private lane of your petitionmer, but has been umable to egree upon same,

Your petitioner, therefore; prays your Hgnérablo Court
to 1ssue & rule upon th; County Gorimissionérs of Cambria Coumty; to appear
and show cause; if any they have, why viewers should not.be appointed to
view the said premises and take testimony relative to the damage sustained,
if any; all as provided by law and by the rules adopted by your Honorable
Botiits o

And he will ever pray.

e

STATE OF PENNSYLVANIA §
: § éa:

Before me, the clerk of the Court of Quarter
Sessions of Gambria Coumty, Pennsylvanis, personelly eppeared J. Ge ‘Nelen,
who; being duly sworn according to law, deposes and says that the facts |
set forth in the foregoing petition are true and correct to the best of

hie knowledge and belief,

[
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Sworn a.nd subscrived this / _0. 0,/ J ﬂ M/éjﬂ

day of March,_




ORDER

// ﬂ-u., of March, 1938,

AND NOW, to-wit; this

........

moticn of P. J, Little; Esqs, ettorney for petitionmer; the Court
grants a rulé upén Lill:lo.n D. Kéller, Fyank P. Hollern and

John Thomas, Jr., Cointy Commigsionors ‘of Cambria Coumty, to

show cause why v:l.owe.ra ghould not be appointed to view the premises
doscribed in the attached petition of J. G. Nelem and to take
egtimony relative to the damage sua'li_a:i.ned, if any. Bule returmable
1938.

Monday of




NO. 1 March TERM, 19 38

IN THE COURT OF COMMON PLEAS
OF CAMBRIA COUNTY, PA.

IN RE: PEPITION OF J.G. NELEN
OF JACKSON TOWNSHIP, CAMBRIA
COUNTY, PA., FOR THE APPOINT}
MENT OF VIEWERS TO VIEW AND
ASSESS DAMAGES TO PREMISES

J.G. NELEN SITUATE IN JACK-
SON TOWNSHIP, CAMBRIA COUNTYf
FA.

—

Opinlon of the court dis-
charglng rule.

Tiled O 4,173 7

CLAIR W, LUTHER

OFFICIAL STENOGRAPHER
FOR THE

FORTY-SEVENTH JUDICIAL DISTRICT
PENNSYLVANIA




CLAIR W. LUTHER, OFF|CIAL STENOGRAPHER, FORTY-SEVENTH JUDIGCIAL DISTRICT, EBENOBURG, PA,

~Corner to Good's Corner, "erowned the sald road with concrete and

the lane has been washed"™ out. Further, "That the bed of said

IN RE: PETITION OF J.G.
NELEN, OF JACKSON TOWNSHIP,
CAMBRIA COUNTY, PA., FOR
THE APPOINTMENT OF VIEWERS
70 VIEW AND ASSESS DAMAGES
T0 PREMISES OF J.G. NELEN
SITUATE IN JACKSON TOWNWSHIP,
CAMBRIA COUNTY, PA.

IN THE COURT OF COMMON PLEAS OF
CAMBRIA COUNTY, PA.

No. 1 March Term, 1938.

RULE TO SHOW CAUSE.

L — L )

# OPINICN OF THE COURT

McEKENRICK, J.:

J.G., Nelen, the owner of certain 1aﬁd in Jackson Town-
Ehip, Cambria County, Pennsylvanla, presented a petlition for the
appointment of viewers to view the premises and take testimony
relative to damages alleged to have been sustained by him,

The petition for the appointment of viewers sets forth,

substantially, that the State Highway Department, in the relocatiogn

and reconstruction of Highway Route No. 219 leading from Mundys

collected all the water which was gathered on the hill south of
Mundys Cross Roads and emptled all of saild water collected for

some distance along the East and West sldes of said road, upon th

private road above described." The petition further sets forth
"That before said road was constructed, there were two ditches
along the old highway, which separated the waters and carried them
along the highway to Hinkston Run." And further, "That by reason
of the gathering of all the water of sald road and depositing it
all through a single culvert above the lane of your petitioner,

lane 1s made swampy so that in wet weather and in spring and fall
1£ quickly cuts into ruts," etc.

To the appointment of viewsrs, the Commissioners of
Cambria County have objected, for the reasons, that the petitlon

does not allege "that the premlses of the petitioner are adjacent




CLAIR W. LUTHER, OFFICIAL STENOGRAPHER, FORTY-SEVENTH JUDICIAL DISTRIGT, EBENBBURG, PA,

——
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to State Hlghway Route 219 or that any part of said petitioner's
premlises were taken by reason of the relocatlion and reconstruction
of the said Highway"; "the petition % # # does not allege that
the State Highway Department of the Commonwealth of Pennsylvania
has entered upon the petltioner's lands or property for the purpose
of cutting, opening, maintalning or repailring dralns or ditches,
inlets or outlets for the purpose of carrying water from said
State Highway Route 219"; and that "under the laws of this Common-
wealth, the Commonwealth of Pennsylvania 1s not liable for con-
sequential damages resulting from the relocation or reconstruction
of a state highway."

As we understand the law, viewers are appointed for the
purpose of determining the damages sustalned by an owner of real
estate arising from the building of a road. Unlesas the Common-
wealth of Pennsylvania, or the County of Cambria which had a con-
tract with the Commonwealth of Pennsylvania, can be held liable for
the payment of damages alleged to have been sustained, there is n¢
Jurisdiction in the court to entertain a petition and appoint
viewers. It would be futlle for the court to appoint viewers and
send them out to vliew premises and assess damages for which the
municipality 1s not liable under the law.

We further understand that a landowner who claims dam-
ages arising from public improvements must be able to point to some
statute which gives him the right to damages.

We have not been referred to any statute which would
support the right of the petitioner to recover damages, even if the
viewers should mistakenly award such damages. On the other hand,
the damages alleged do not arise from &n actual taking on the
part of the Commonwealth of Pennsylvanla in the building of the

road, but are merely consequential. Nowhere does the petition

—2”
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CLAIR W. LUTHER, OFFICIAL BTENOGRAPHER, FORTY-SEVENTH JUDICIAL DISTRICT, EBENSEURG, PA,

N

allege that any of his land was actually taken in the reconstruct
of the road in question. It may be that the petitioner has been
injured by the collecting of large volumes of water upon his prem
1ses, but the 1njup£§ﬁ,as woe undérstand it, are not compenadble,~
in other words, it 1s dammum absque injuria,

This court declded in the case of George E. Wilkinson
vs. County of Cambria, No. 180 Mapch Term, 1937, in an opinion by
McCapn; P.J., that damages cannot be recovered in eminent domain
proceedings for injurles resulting where there has not been an.
actual taking by the Commonwealth or its agencles.

As we have indlcated, we have not been referred to any

‘can
reported decision that holds that damages mxxki-be recovered in

a case such as the one before us. There being, therefore, no#rigt
to damages, the court 1s wilthout juriédiction to appoint viewers.
We, therefore, discharge the rule to show cause why
viewers should not be appointed, and dlismiss the petitisén for the
appolntmelt of vlewers, this 3rd day of Qctober, 1938.
BY THE COURT:

——

EXCEPTION
To which counsel for petltioner excepta and prays that
an exception be noted him and bill sealed; all of which is, the

day and year aforesaid, accordingly done.

Ivan J. McKenrick, J. (Seal).

fon

-t




Mo./ MAgeel Torm, 1938

In the Court of Quarter Sessiociis Jf
Cambria County, Pennsylvania.

IN REs Petition of J. G. NELEN,
of Jackson Township, Cambria

"County, Pa., for the appointment.

of Viewers to view and assess
damagés to premises of J. G. }
Nelen situate in Jackson Town~ |{.
ship, Cambria County, Pa.

ANSWER TO RULE TO APPOINT VIEWERS
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Now, M £J _, 1938, the undersigned hereby accepts service of the within
Angwer to Rule to appoint Viewera, acknowledges receipt of a true_and gorrect copy.

_ &2
%4 3 T

AttoRney-Tor J. G\ Nelen

3




IN RE: Petition of J. G. NELEN,
of Jackson Township, Cambria
County, Pemnsylvania, for the
appoimiment of Viewers to view
and assess damages to premises of
J. G. Nelen situate in Jackson
Township, Cambria County, Penn-
sylvania.

In the Court of Quarter Seseions of]

Cambria County, Pennsylvania.

Yoo/ VU@l Term, 1938.

S Pl S DT P P P TS

ANSKER TO RULE TC APPOINT VIEWERS

In answer to the petition of J. G. Nelen, of Jackson Township, Cambria
County, Pennsylvania, praying for a rule upon the County Commssioners of
Cambria County to appear and show cause, if any they have, why Viewers should
not be appointed, Lillian D. Keller, Frank P. Hollern and John Thomas, Jr.,
County Commissioners of Cambria County, hereby respectfully move that the rule
to show cause why Viewers should not be appointed to view the premisea of
J. G. Nelen situate in Jackson Township, Cambria County, Pennsylvania, and %o
take testimony relative to the damages sustained, if any, be discharged, and
set forth the following reasons:

1 - For the purpose of these proceedings it is admitted that J. G.

Nelen is the owner of a piece or parcel of land situate in Jackson Township,
Cambria County, Pennsylvania, more fully described in the petition of the said
J. G. Nelen, and that the only way of reaching seid property is by private

lane leading across the Monday tract from Permsylvanis Stat e Highwaey Route 219,
and the the Pennsylvania State Highway Depariment in the relocation and con-
struction of Pennsylvania State Highway Route 219 leading from Mundys Corner
to Goods Corrmer during the year 1934 caused water collected along said road

to be discharged upon private lands adjacent to said State Highway Route 219.
ft is denied, however, that said water is discharged directly upon the private
road leading from said State Highway Route 219 to the premises of the petition-

er,'and that the state highway had taken any part of sald petitioner's land




for highway purpcses, or had entered upon any part of the petitioner's land
and cut, opened or maintained any drains or diiches, inlets or eautlets through
which seid water is conducted or discharged.

2 = The petition praying for the appointment of Viewers does not allege
that the premises of the petitioner are adjacent to State Highway Route 219
or that any part of said petitioner's premises were taken by reason of the

relocation and reconstruction of the said Highway Route 219 by the State High-

way Department of the Commonweelth of Pennsylvania. J

3 = The petition for the sppoimtment of Viewere does not allege that
the State Highway Department of the 00nponwealth of Pennsylvania has entered
upon the petiticner's lands or preoperty for the purpose of cutting, opening,
maintaining or repairing drains or ditehes, inlets or outlets for the purpose
of carrying water from said State Highway Route 219.

4 -« Under the laws of this Commonwealth, the Commonwealth of Pennsyl-
vanie is not‘liable for consequential damages resulting from the relocation
or reconstruction of a state highway.

5 = Under the laws of this Commonneglth, the County of Cambria is not
liable to the petitiomer for comsequential demages resulting to the premises
of the petitioner where there has been no taking of the lands of the petitioner
or where there hes been no entry upon the lands of the petitioner for the
purpose of cutting, opening, maintaining and repairing drains or ditches,
inlets or outlets necessary to carry weters from said state highway.

6 = There being no liability upon the County of Cambris for the con-
sequential damages alleged by the petitioner in his petition for the appointpent
of Viewers, this Court is without jurisdiction to entertain the petition for
the eppointment of Viewers, and therefore the rule to show cause why Viewers
should not be appointed as prayed for should be diemissed at the costs of the

Solicitor fhr %a founty

petitioner.




