


)

= = ' 4‘
.':E N | o N _..- 2 :ﬁk‘ﬂ:-."'i
@@@ . T@WN@H\\@ ) ﬁ?ﬂ 8 :
pones S | _

.
 rama ,®

4
’

@m@,

-

-}

L

——

. o ’
= (
el et v e
. 4,»—’—'—/ ]

N

L
o v iy APOOC
) 2} ':




" ¥Wo,: 3, June Sessions, 1924.
In the Court of Quarter Ses-
sions of Cambria County,
Penusylvania.

In Re Petition of Superxrvis-~
ors of Barr Tovmship for
approval of a Change in
Part of Township Road from
Spangle r to Marstellar.

ANSWER OF SUFERVISORS.
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LAW OFFICES OF °
J. HARRISON WESTOVER

FIRST NATIONAL BANK BUILOING
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In Re Petition of Supervisors of | In the Court of uariter Sessions of

Barr Township for Approval of a Cambria County, Pennsylvania.
change in part of Tovmship Road To. 3 June Sessions 1924.
from Spangler to kMarstellar. R.D. Vol &, Page 125.

The Supervisors of the Tovwnship of Barr, by their Attorney,
J.Harrison VWestover, makelfhe folloﬁing answer to the petition for rule
filed by-Larry Harmond . |

1. The Superviéors.df_the Township of Barr admit the allegations

set forth in paragraph ove of 5aid petition wiﬁﬁ the exception

-of averment that the said Larry Hamnond is the Cwner of any real

estate abu%ting on the Tovmship Road leading from épangler to

Marstellar. The Supervisors of “the Township, of Barr are informed

and believe that the said Larry Hammond is not: the Cwner of real

-

estate abutiing on said Tovmship Road and demandlproof thereof.

2. . Paragraph two is admitted. ‘

3. Paragraph three is admitted. ' '

4. Paragraph four is admitted.

5. Paragfaph five is admitted. '

6. _ Paragfaph six is ﬁdmittedJ

7. Paragraph seven is aduitted. E

8. Paragraph .eight is denied. In.answer thereto, the Supervisors
. aver that the change in the location of the roa& will greatly
' benefit the travelling\public, and will cause no loss or damage

to Larry Hamaond.’ ‘ )
94 - In answer to paragraph nine of said petition the Supervisors aver

that the probosed change in the location of part of the Township
Road leading frommSp;ngler to Harstellag was agreed to beiween
the Townshfp of Barr and the Borough of Spangler and until the
Township of Barr and the Borough of Spangler complete the alter-
ation as shown on the map filed in this:matter, the road ﬁill |

remain in iits present location. It is therefore idle to con-

tend that the Superviso®s desire to alter a Township Road 80
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11.

13.

14.

that the same would terminate om a hillside.
In answer to varagraph ten, the Supervisors aver that they have

agreed with the property Owners affected in compliance witk the

Act of Assembly. .

3
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In answer to paragraph eleven, the Supervisors aver that they

. were not required to give notice to Larry Hammond or any other

resident of Barr Township of the presehtatioﬁ of their petition.
The Supervisors further aver that the proposed Ehange or a&ltera-
tion. is one that will do no damage_to any property otmer. It is
a slight alteration and_nét & vacation of a ?oad in such & manner
as to deprive Larry Harmond of access to what he terms as his
property. It is a shifting of a road a-few feet South in orger

to avoid a dangerous -curve in the present road and the land inter-
vening between the road in its prresent 1ocatién and the proﬁosed
road is owned by the Towriship of Barr and will be uged by Larry
Hamaond to gain access to his present residence. So far as the
Township of Barr is concernéd, the whole land bvetween the fesi-.
dence of Larry Hummond .and the Southern Side of the proposed road
may be treated by Larry Hamnond as a Township Road.

The-proposed alteration is a public necessity.r o one, to the
knowledge of the Supervisors of the Townéhip of Barr stands in
opposition to this change excepting Larry Harmond, the petitioner.
The petitioniof the Supervisors was framed to comform with the
Act of Assembly approved July 11, 1917 P.L. 777, which act only
provides for a moderate change or alteration of a Township Road

so as''to eliminate dangerous curves to ;onfqrm to ﬁresent day
methpds_of travel where the cost does nop exceed $sod.oo. There
is no power given under this act to vacate and suprly any consid-
erable portion of a pudbilic highway anq to do so would require

that the proceedings be instituted under the Act of*June 13, 1836,
P.L. 551, by having viewers appointed to pass upon the matter.

There can be'no vacation of any Township Road only by proceeding

under the Act of 1836 wherein it must be established that the
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saﬁe has become useless, inconvénieét and burthensome.
’ The Act of June 27, 1913 P;L. 633 Eeing the ohly act under
which Larry Haﬁmond would have any apparent standing, if it is
established that he is a property Owner, is not applicable to
the present'situa%ion. It provides that "wherever viewers are

i .
appointed to vacate any public road, street or highway in this

Commonweaith and the vacation of the same takes no land from the
Ovmer or COwners o? land azbutting thereon, if, in the opinion of
‘the viewers so-éppointed t?e vacation of said road, street or
highway damages the properiy of the'abutting Owner;-they.mai
.award damageé to such Owner or Ovners as though land had been
-actually taken and such damgges shall be paid as is now provided
Wy existing laws where land is actually taken for thg opening,
vacating and laying out of roads, streets and highways“. This
Act contemplates damages to an abutting properiy Owner when - the
vacation of a Township Road under the hAct of 1836 derrives the
iﬂwnerlin a clear cut ﬁanner of the Township Highway.
It-contemplates.an actual damage by a vacation such as
would deprivg the Owner of thé road aund not a slight change or
alteration that does not deprivé-ﬁhé Owner of the Road but
places the sane a few %eet awey from its former course. -Sucﬁ a
change or alteration is not a vacation of the old road in a
strict sense and as originally contemplated by the sAct of 1836.
It is difficult to see how Larry Harimond would be damaged in the
slighfest degree by the proposed change or alteration, espec-~
ially sigée the-Townshi% is the Owhner of the intervening land,

and same ecan be used by Larry Hammond at will to gain access to

the prei.ises now occupied by him and the Court may alier its

(L fpaZns

decree accordingly. - s




8tate of Pennsylvania B
SSI

County of Cambria

I.J. Jéfeister, being duly sworn according to law, deposes

and sa.;}s that the facts set forth in the foregoing vetition are true

and correct. _ . | | ..
' o ,—
S _ E-/ . /
Sworn and subscribed to before me this 9th day of oy 1025,
NOTARY PUB_L-IC
My Commission Expires Marth 6,

1921
ra
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In Re Petition of Superviscrs IN THE COURT OF QUARTER SESSIOKS

of Barr Township for Approval OF CAMBRIA COUNTY, PENNSYLVANIA

of a Change in Part of Town- : No. 3, June Sessions, 1924.
ship Road from Spangler to

Marstellar. : R. D. Vol. 6, Page 125,
PETITION FOR RULE

TO THE EONCRABLE THE JUDGES OF THE SAID COURT:-

The petition of Larry Hammond respectfully represents:;

1. That he is an inhabitant of the township of Barr, ceounty
of Cambria, State of Pennsylvania, &nd resides with his family in
his dwelling-house which abuts upon the public rced leading from
the borough of Spangler to the village of Marstéllar, in said
township.

2. That builded upon the same plat of ground ae the dwelling-
house are e workshop or factory (about fifty feet from said house);
a blacksmith shop (about thirty-five feet from the factory); a
lumber storage building (m few feet to the rear of the blacksmith
shop); another dwelling-house occupied by a family; end various
smaller outbulldings.

3. That your petitioner hes resided on these premises for more
than thirty years, and here he has followed his occupation and
busineas of wagon-making, repair-shop and mill-worker for the
twenty-eight years last past.

4, That the said public road leading from the borough of
Spangler to the villege of Marstellar, now in use, pesses directly
in front of the dwelling-house, factﬁry, blecksmith shop and stafage
building aforementicned.

5 That said road has been used by the traveling public for

more than helf & century.

ok



6. That on 23 June, 1924, W, J. Pfiester, Frank Stiles, and
¥W. A. Krumenacker, the supervisors of the towrship of Barr, pre-
sented their petition to the Court of Quarter Sessions of Cambria
County asking approval of said court for e change or alteration
in the public road leading from the borough of Spangler to the vil-
lage of Marstellar.

7 That upon consideration of the petition of said super-
visors the following order was made: "the Court hereby authorize
the change of the public road leading from Spangler te¢ Marstellar
as shown by the map or draft hereto attached; which map or draft
is hereby approved and after said change the said road in its old
location between the pojnts of change is hereby vacated."

8, That the sald order of couft, which is dated 23 June,
1924, if effectuated would deprive your petitioner and the public
of a means of.travel to and from his dwelling and place of business,
causing him great loss and damage in his property rights, business
and occupation.

9. That the petition of the said supervisors of the township
of Barr is inaccurate, partial, incomflete and misleading in that
jt fails to discloese the location of the Hammond dwelling-house,
although said house is in full view from the road; in that 1t does
not show any grade fer the proposed road; in that the proposed road
does not .join or connect with any other road but terminates on a
hillside, at the line of division between the borough of Spengler
and the township of Barr.

10. That the said supervisors have not complied with the
act of mssembly requiring thet they agree with the property owners
affected by such change of rosd as to damages.

11, That your petitioner hed no knowledge of the presentaetion
of said petition of the suﬁerviaors of Barr township prior to

30 September, 1924,
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Your petitioner, therefore, prays the honorable Court to-make
an order upon W. J. Pfiester, Frank Stiles, and W. A. Krumenascker,
the supervisors of the township of Barr, te show cause why the
said petition and the order of court, dated 23 June, 1924, entered
to No, 3, June Sessions, 1924, in R. D. Vol. 6, at Page 125, should
not be stricken off and set aside; or such other order as the Court
may deem legal, Just and proper.

And he will ever pray, etc.

if;1)19ﬂ7j%££271143/944z14¢AL_
L

State of Pennsylvania, :
T BB.
County of Cembria .

Before me, the Eubacriber,

inand for the said county, pergonally appearéd

Larry Hemmond, the petitioner above named, who being duly sworn
according to law doth depose and say that the facis get forth in
the foregoing petition are true and correct, to the best of his
knowledge, information and belief,

Sworn to and subscribed before

me this @424 day of Oct. 1924

Mﬂfﬁ%

o Coaz x -’/"4”('
/qéxJéﬁyau&44u4hAJ //<4¢£4u€;zL




ORDER

And, now, ..(22227725 C; , 1924, the within petition read

and considered, the Gourt on motion of Joseph Gray, attorney for

petitioner, grants a rule on W. J, Pfiester, Frank Stiles, and
W. A. Krumenacker, the supervisors of the township of Barr, county
of Cambria, State of Pennsylvanis, to show cause why the petition
and order of court dated 23 June, 1924, entered to No. 3, June

Sessions, 1924, in Road Docket Vol. 6, at Page 125, should not

be stricken off and set asid3h4et&3-ﬂﬂé€ ;ZM/;4V ;%pnn4£L77,2%77<:/§22%22
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‘3, June Sessions, 1924. “

. _' IN THE COURT OF QUARTER
. SESSIONS OF CAMBRIA
COUNTY, PENNESYLVANIA

| IN RE PETITION-OF SUPER: || |
TISORS OF BARR TOWNSHIP !
 FOR_APPROVAL OF A CHANGE . -

IN PARY OF TOWNSHIP ROAD ||
FROM SPAHGLER T JMARS TELLHR.
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In Re Petition of Supervisors IN THE COURT OF QUARTER SESSIONS

of Barr Township for Approval OF CAMBRIA COUNTY, PENNSYLVANIA

of a Change in Part of Towne-

No. 3, June Sessions, 1924.
ship Road from Spangler to

Harstellar. R. D. Vol. 6. Page 125.

EXCEPTIONS

Larry Hammond and Jane Hammond, his wife, by their
attorney, Joseph Gray, come into court and except to the order
of the court made in the above entitled cause, for the follow-
ing reésons.

1. The exceptants are inhabitants of the Township of
Barr, County of Cambria, State of Pennsylvania, and owners of
a parcel of land which abuts upon the public road leading from
the Borough of Spangler to the village of Marstellar in said
Townehip.

2 That builded upon the parcel of land, abutting on the
public road, as aforesaid, are the dwelling-house of the excep-
tanteg; a factory or workshop {about fifty feet from said house);
a blacksmith shop {about thirty-five feet from the factory); =
lumber storage building ( a few feet to the rear of the black-
smith shop}; another dwelling occupied by a family;.and various
smaller outbuildings.

3. The exceptants have resided on these premises for more

than thirty yeere, and here Larry Hammond has followed his occu-.

pation and bﬁéiness of wagon-making, repair-shop and mill-worker
for the twenty-eight years last past.
4, That the road scught to be vacated has been in use for

more than half a century.

cEm = ==



5.. That the vacation of the road would deprive the excep-
tants and the public of a means of travel to and from his dwell-
ing and place of business, causing exceptants great loss and dam-
age in their property righQS, business and occupation.

6. That the said road has not become useless, inconven-
ient, or hurdensome.

7. That the petition of the supervisors of the Township
éf Barr is inaccurate, partial, and incomplete.

8. That the exceptants had no notice of the proposed
change, alteration, or vacation of said road, as required by
the law of the Commonwealth of Pennsylvania.

9. That the supervisors of said Township have not agreed
with the exceptants, who are property owners affected by such
change of road, as to damages, as required by the act of assgen-
bly.

10. That no estimste or computation has been made of the
coste and expenses of meking the change or alteration in said
road, and that the costs and expenses to the Township of Barr
for making said change or alteration will exceed three hundred
dollars.

11. That the road as changed or altered terminates on a
hillside, does not conneci with any other public road, and thus
leaves no continuous public road leading. from the Borough of

Spangler to the village of Marstellar.

/) 2
Al 2 /.-//l-‘l"/ﬁ y

'qTEE_EiceptaPts.

CAMBRIA COUNTY, : /

STATE OF PENNSYLVANIA : 58T

Larry Hammond, being by me first duly sworn accord-
ing to law, deposes and says that the matters ¢l fact set forth in
the foregoing exceptions are correct and true.

Sworn to and subscribed
nefore me this 4th day of
May, A. D. 1925.

' ¢,
MY COMMISSION sxpEa—od - - “TEF
L fst MONDAY IN JAN. 1926
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IN THE COURT OF QUARTER SESSIONS

OF CAMERTA COUNTY, FENNSYLVANIA.

¥e. 3 June Sessions, 1924,
Road Docket.

IN RE PETITION OF SUPERVISORS OF
THE TOWNSEIP OF BARR FOR APPROVAL
OF A CHANGE OF ROAD SITUATED IN
BARR TOWNSHIP, CAMERIA COUNTY,
A¥D SAID ROAD IEADING FROM
SPANGLER TO MARSTELLAR.

CPINION OF THE COURT.-

Jded: 2 au7wb'r 1198
iy 0.

H. A. ENGLEHART
OFFICIAL STENOGRAFHER
FOR THE
FORTY-SEVENTH JUDICIAL DISTRICT
PENNBYLVANIA




IN RE PETITICN OF SUPERVISORS OF THE TOWNSHIP OF BARR
FOR APPROVAL OF A CHANGE OF ROAD SITUATED IN BARR TOWNSHIP,
CAMERIA COUNTY, AND SAID ROAD LEADING FROM SPANGLER TO MARSTELLAR.

IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PENNA.

Ho. 3 June Bessions, 1924. Road Docket.

ARGUED before EOn. John E. Evans, P.J., and McCann, J.
OPINICN by Evans, P.J.

~=:0pinion of the Court:--

On the 23rd of June, 1924, the Supervisors of Earr
Township presented a petition to the Court setting forth that it
was deemed advisable to change or alter a part of the Township
road leading from the Borough of Spangler to the Village of
Marstellar, in Barr Township, a.ccompanying said petition with a
map showing the proposed alteration.of a portion of said road and
showing‘the old road to have run along the property of Larry
Hammond, and the proposed new road being carried around away from
the buildings upon the Hagmond property. The petition further
set up an accurate descriﬁjion of the proposed change and that the
damages had been agreed uﬁon with Prank McCombie and did not
exceed the sum of Three Hundred Dollars. Ko mention whalever
is made in the petition of any offer to settle damages with
Larry Hammond. The damages settled with McCombie arose out of
the taking of his property for the proposed change in road.
The petition of the supervisors was received and a decree
entered by the Court authorizing the alteration or change in the
road as prayed for.

on the 6th day of October, 1924, Larry Hammond presented
his petition praying the Court fo ptrike off the said order
authqrizing the change of the said road and setting up tpgt_hg_

was the owner of property through which the road had previcusly

-le




run and that thgre was located there a dwelling house, work shop,
blacksmith shop, and some other buildings where business had
been conducted for a long period of time and that the new road
as lald out was carried entirely away from his huildipgg and
Place of business so that the public didn't pass by him, and

that no damages had been settled with him by reason of the vacatic

of said road nor had any attempt been made to settle the same.
~ On the 5th day of May, 1925, exceptions were also filed
raising the same questions.
‘ “An answer to the petition was filed by the Supervisors
in which they denied that Iarry Hammond was the owner of the
real estate referred to in his petition.
Depositions were taken from which it appeared that it
was uncertain as to whether or not Larry Hammond wse the owmer
of the land in question. It did appesr, however, that he was
a citizen of Barr Township énd it further appeared that with
whoever was the owner of the particular land in question there had
been no settlement of damages for the vacation of this part of
the road. _ . _

. The answer filed by the Supervisors sets up that the
proceeding which they instituted was had under the provisions .
of the Act of July 11, 1917, P. L. 777 Section One. This Act
was passed the same year as the Township Code and three days
prior to the Township Code and contaips practically the same
provisions as are found';n Section 685 and 686 of the Act of
July 14, 1917, ¢. L. 840, which is the Township Code. _The
Township Code specifically repealed the Act of May 5, 1911,

P. L. 123, in ae far as it related to Townships and this is the
particular act which the Act of July 11, 1917, ammended. It is
evident that the Legislature intended that the prngh@p G?gp‘

should have effect and that the Act referred to by the Supervisord

-2-




is in ' :
was an overaight and HECWE/effect only as to County Roads.

There is no gcuestion but what the Township Road Code of July 14,
1917, authorizes a proceeding such as instituted by the Super=-
visors of Barr Township and the jurisdictional requirement is
that they may "change or alter any part of any public road under
their supervision within this Commonwealth® if they ean agree
with the prpperty owners affected by such change as to damages."”
Section 686 of the Act limits the total amount of costs, expenses
and damages to Three Hundred Dollars for such a proceeding.

| We find that the Act of Jume 27, 1913, P. L. 633
Section 1, provides for damages to land owners vhere there is
a vacation of the road and no land is taken. This Act was not
repealed by the Township Code and is in force and effect. The
contention of Counsel for the supervisors that kxk this act has n¢9
spplication because it refers to aseessment of damages ly
viewers is nmot well taken. The Act clearly indicates that
damages may be awarged to persons injured in the vacation of a
road and Section 685 of the Township Code of July 14, 1817,
clearly indicates tﬁat the damages referred to are damages
which may be awarded in road proceedings as is indicated clearly
by the conclu31on of this section which signifies that the
proceedlnga may be had "without the formality of a view", so that
the proceedings are to be considered similar to those in which
vieweré are appointed except that viewers may be disposed with.
' This matter of agreeing upon damages is absolutely
essential to the right of the Bupervisors toc have a proceeding
of this cha;acter and it being apparent that the damages were not
agreed upon, 80 that jurisdictional requirement was not met,
the proceedings are absolutely void and of no effect and it is

therefore our duty to set them aside.
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We therefore enter the following decree: _
And now, & 43, 1925, after due consideration the petition
of Larry Hammond to strike off the decree entered by this Court
in the above stated proceedings on June 23, 1924, and to met
aside the proceedings, is granted and the exceptions filed 'to" -
said proceedings sustained.

BY THE COURT:

And now, July 13, 1925, counsel for the supervisors
except to the above order and decree of the Court, and pray that
an exception be noted him and bill sealed; all of which is,
the day and year aforesaid, accordingly done.

JOHN E. EVANS, P. J. (SEAL)
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In the Court of Quarter Sessions for the County of Cambria.

To the Honorable, the Judges of said Court:

The pet;tion of the undersigned Supervisors of the Town-
ship of Barr respectfully represents,

1. That a public road has been long since laid out from
the Borough of Spangler to the villagelof Marsteller in the Town-
ship of Barr, Cambria County, Pennsylvania, .

) deswss f adreedla

2, That it is the desire of your petitioners,to change or
alter a part of this Township Road so as to eliminate a curve
that now exists in same that is dangsrous to the travelling public:

3, That your petitioners attach to this petitioﬂ a map or
draft which is made a part of this vetition showing the present
location of thelpart of said road that your petitioners desire
to have changed, and also the location of the Road when changed
to i£s naw location. ‘

4, That at 2 point opposite the building designated as
"black;mitﬁ shop" on said map or draft £here exists a curve
which is dangerous to the travelling publiec for the reason that
the curve is a sharp one, on a steep grade and the view on said
curve is obstructed by said "blacksmith shop”.

5. That the costs and expenses of changing said road includ-
ing dameges for the land taken for the new road shall not exceed
the sum of three hundred dollars.,

6. That the point at which said ch#nge in. the public road
shall begin is approximately.six hundred twenty nine feet northweszt
from the middles of the concrete bridge over Brown's Run as shown

on the map or draft attached hereto and that point oflending of

said change shall be the line separating the Borough of Spangler
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| Your petitioneré therefore préy that they be auth;rized.
'tb'change gaid Puﬁkic Road soc as to eliminate said curve and
that the proposed change of -the road as shdwn by the attéched
meyp or draft be approved and thé.-t a.fter éaid change is made,
the old location of the road be vacated and your'petitioners

will ever pray; etc.

State of Pennsylvanla

[

b
l) SS. i
2 A

V. J. Pflster belng duly sworn accordlng to lavw f'/,

bounty of Oaﬁbziay..

) deposes and. says that the facts set forth in the foreg01ng

petltlon are true and correct to the best of his knowledge

J/fb

Sworn ar?d subscribed to before me th:.s {d d.a.y o:f.‘

e frades s

a.nd..'bellef.

| . - ' ' NOTARY PUBLIC . .~
| =, oo | q!m Expires Mﬁ. 182?.':"_”'

4“%
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And no 270 1924, upon consideration
of the foregoing petition the Court hersby authorize: the
change of the public road leading from Spangler to Marstellier
as shown by the map or dréft hereto attached; which map or
draft is hereby approved, and after =aid change the said

road in its old location between the points of change is

= wr N
7R

hereby vacated.




