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IN BEEZQOURT OF GUARTER SESSIONS OF CAMGHIA COUNTY, PENNSYLVANIA
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IR THE A OF WEE CHANGE OF ’
| TOCATE ﬁu&rﬁs OF THE HIGH-
| WAY KNOWN AS STATE HIGHWAY )

ROUTE RO, 222, IN TEE TOUNSHIP

)
)
)

OF STONYCREEK, IN SAID COUNTY ) No 1k June Sessions. 1955
AND STATE, g
)

Road Docket

| Appeal of Melvin C. Strong and

Eileen N Strong, husband and
wife

BILL OF COSTS ON APPEAL

I hereby certify that the following costs on appeal
were lncurred in the above stated case:

1. Share of printing Brief and Record $37.21.
2. Filing Appeal in Supreme Court.....$12.00,

[

. . Total..............$1|.9.21
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No. 14 June Sessions, 1955
Road Docket

IN THE COURT OF QUARTER
- o ESSTONS. .0RCAMBR A 2COUN T jr e aes
PENNSYLVANIA -
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IN THE MATTER OF THE CHANGE OF-~
LOCATION AND LINES OF THE HIGH= *

WAY KNOWN AS STATE HIGHWAY . - -+

h)

-
L%

ROUTE NO, 222, IN THE TOWNSHIP .
OF STONYCREEK, IN SAID- COUNTY: °
AND STATE. b '

- P .
Appeal of Melvin C. Strong and‘® *
Eileen N. Strong, husband and,, T
wife. 3 it
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EDWARD J HARKINS, f

ATTORNEY AT LAW 1
FIRST NATIONAL BANK BUILDING
JOHNSTOWN _PA = — —
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IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PENNSYLVANIA
IN THE MATTER OF THE CHANGE OF LOCATION AND LINES
OF THE HIGHWAY KNOWN AS STATE HIGHWAY ROUTE NO. 222,
IN THE TOWNSHIP OF STONYCREEK, COUNTY OF CAMBRIA
AND STATE OF PENNSYLVANIA,

No. 14 June Sessioms, 1955

STIPULATION OF SETTLEMENT

i
AND NOW, January _-£3 , 1961, it is hereby stipulated and agreed by

#j

DTN

N
N\

and between counsel for the Department of Highways of the Commonwealth of

Pennsylvania and counsel for Melvin C. Strong and Eileen N. Strong, busband - .

and wife, as follows: .

rd

\a\ \.‘ri“h

Cj\ 57 1. That the Department of Highways has agreed to pay to Melvin GC. .
by i
- fgtrong and Eileen N. Strong, husband and wife, the sum of $3,100.00 as damages ~|
» o' r
“l| -for the taking of their property as a result of the change in the existing !

\

lines and location of the aforesaid highway in 1950, and Melvin C. Strong and
Eileen N, Strong, husband and wife, have agreed to accept the said gsum in full
settlement for said damages, including interest and/or detention damages .

2. That Melvin C. Strong and Eileen N, Strong, husband and wife,
upon the payment of the said sum of $3,100,00 to them by the Department of
Highways, will cause the record in the above captioned proceedings to be
mafked settled, discontinued and ended, andfor, if necessary, secure or consent
to the securing of am order of court dismissing the viewers heretofore
appointed in the above captioned proceedings and the termination thereof, and
they will not thereafter present any further or additional claims or demands
for damages, in law, equity or otherwise.

EDWARD ¥, PEDUZZL

,é...#.d, ?/Dm

\ . Attorney for Department

V)
U‘p lq EDWARD J. HARKINS
) 9/'*” GERALD K. GIBSON

gy o Bt 4 B

Attorneys for Melvin C. Strong and
( Eileen N. Strong




The Supreme Court of Penmylvam'a]
882
Western District

The Commonwealth of Pennsylvania

TO THE JUDGES of the  COURT OF QUARTER SESSIONS for the County of  CAMBRIA
GREETING: Wuereas, by virtue of our Writ of Certiorariat No.1,7 of March Term, 1959  of our Court
a record in the matter of the appeal of MELVIN C. STRONG AND EILEEN N. STRONG
from the order of your said Court at No. 14 of June Sessioffexmx A. D. 19 55
was brought into our Supreme Court and the said cause was there so proceeded in that on the rd day of
June A.D.19 60 the following decision was rendered, viz:

Pursuant to stipulation filed,

_ Order reversed and record remanded for further proceedings consonant
with this opinion.

BOK, J.

WHEREFORE, We hereby remit you the record aforesaid with the proceedings thereon and all things touching the
same so far as in this Court they remain, for the purpose of execution as to justice shall appertain in accordance with
the decision of our said Supreme Court as aforesaid.

itness the Honorable CHARLES ALVIN JONES Chief Justice of our Supreme
Court, the 15th day of June
in the year of our Lord one thousand nine hundred apd-Six

T




Q.3 .Cambria '

No. 1l June Sessionsg,, 1455

No. 147 March Term, 19 59

Supreme Court

IN THE MATTER OF THE CHANGE OF
LOCATION AND LINES OF THE HIGHWAY
KNOWN AS STATE HIGHWAY ROUTE 222,
IN THE TOWNSHIP OF STONYCREEK,
COUNTY OF CAMBRIA AND STATE OF
PENNSYLVANTA

APPEAL OF MELVIN C. STRONG AND
EILEEN N. STRONG R

-

T !

REMITTITUR

f3la& une fL, 1700
&f&%w




The Supreme Court of Pennsylvania,

SS:
Western District
J
The Commonwealth of Pennsylvania
TO THE JUDGES of the ~ COURT OF QUARTER SESSIONS for the County of ~ CAMBRIA

GREETING: We being willing for certain causes to be certified of the matter of the appeal of
MELVIN C. STRONG AND EILEEN N. STRONG

from the Order of your said Court at No. 14 June Sessionsg, 1955; IN THE MATTER OF
THE CHANCE OF LOCATION AND LINES OF THE HIGHWAY KNOWN AS STATE HIGHWAY ROUTE 222,
IN THE TOWNSHIP OF STONYCREEKX, COUNTY OF CAMBRIA AND STATE OF PENNSYLVANIA

before you, or some of you, depending, DO COMMAND YOQU that the record and proceedings aforesaid, with all things
touching the same, before the Justices of our Supreme Court of Pennsylvania, at Pittsburgh, in and for the Western
District, on the 15gt Monday of September 19 59 , so full and entire as in your
Court before you they remain, you certify and send, together with this Writ, that we may further cause to be done
thereupon that which of right and according to the laws of the said State ought.

Bitness HON.CHARLES ALVIN JONES ., Doctor of Laws, Chief Justice of our said Supreme
Court, the 23rd day of April
one thousand nine hundred and fifty-nine.




To the Honorable the Justices of the Supreme Court of the Commonweqlth of Pennsylvenia, sitiing in and for

the Western District:

The record qnd process, and all things fouching the same, so full and entire as before us they remain, we

certify and send, as within we are commanded.

...[L 8.1

=
4]
4

March Term, 19 59

No. 1}_‘_7

Supreme Court
WESTERN DISTRICT

IN THE MATTER OF THE CHANGE OF
LOCATION AND LINES OF THE HIGHWAY

KNOWN AS STATE HIGHWAY ROUTE 222,
IN THE TOWNSHIP OF STONYCREEK, COUNTY
OF CAMBRIA AND STATE OF PENNSYLVANIA

APPEAL OF MELVIN C. STRONG and
' EILEEN N. STRONG .

CERTIORARI to the -
COURT.OF QUARTER SESSIONS
for the County of CAMBRIA

Returnable the last Monday

of September A.D.19 59

/J//CJ / ﬁpﬂ/ 53)1‘{[?;57

Edward J., Harkins

Gerald K. Gib : -
. FILﬁhmeys for !Appellant

SEP1 4 1959

UPREME COURT
ﬁmﬁﬂmﬂbmﬁmﬂ
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IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PENNA,

In re: In the matter of change

of location and lines of the highway

known as State Highway Route No, 222,

in the Township of Stonycreek in No. Road Docket 14 June
GCambria County, Pennsylvania Sessions, 1955

Petition of Melvin C. Strong and
Eileen N, Strong, husband and wife

DOCKET ENTRIES

May 31, 1955 Petition for appointment of
viewers filed.

May 31, 1955 Order appolinting viewers filed,

June 3, 1955 Order to view issued,

June 23, 1955 Petition for rule to show cause
filed by Edward F, Peduzzl, Esq,)

June 23, 1955 Rule filed,

June 24, 1955 Catified copy of rule sent to
Theodore Hunt.

November 28, 1955 Agreement of counsel as to time

within with an answer to Rule

|

heretofore granted is to be filed,

extended.

November 28, 1955 Answer to petition for rule and
to rule to show cause heretofore
grallted filed .

December 6, 1957 Petition for rule to show cause
filed.

December 6, 1957 Order granting rule filed,

January 16, 1958 Answer of Cambria County to
Petition for rule to show cause
filed.

July 17, 1958 ' Brief on behalf of Pa. Dept, of
Highways, petitioner filed.

February 6, 1959 Brief on behalf of petitioners
filed.

March 13, 1959 Order of Court dismissing the

petition and vacating order ther
and making absolute the rule to
show cause why the petition for

the appointment of viewers_shouyd

not be dismissed filed.,

April 27, 1959 g§§téorar1 from Supreme Court
ed.

eon




Page 2
No. Road Docket 14 June Sessions, 1955

April 27, 1959 ggtégivggea gggé and- acceptance

April 27, 1959 Certificate of amount in
controversy filed,

August 24, 1959 Exception to opinion and order

filed,
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SES.IONS OF CAMBRIA COUNTY,
PA,

IN THE MATTER OF THE CHANGE
OF LOCATION AND LINES OF
THE HIGHJAY KNOJN AS STATE
HIGHWAY ROUYE NO. 222, IN
THE TOJNSHIP OF STONYCREEK,
IN SAID COUNTY AND STATE.

=

PETITION OF MELVIN C. STRONG
AND EILEEN N. STRONG, HUSBAND
AND WIFE, FOR THE APPOINT-
MENT OF VIEWERS.

Law OFFices

HARKINS AND WHARTON

ELEVENTH FLOOR FiAST NATIONAL BANK BLDO.

JOHNBTOWN, PA.
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IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COURNTY, PA.

IN THE MATTER OF THE CHANGE OF LOCATION X
AND LINES OF THE HIGHWAY KNOWN AS STATE { No. - Gt ek
HIGHWAY ROUTE NO. 222, IN THE TOWNSHIP X SESSIONS ,
OF STONYCREEK, IN SAID COUNTY AND STATE. |

PETITION OF MELVIN C. STRONG and EILEEN N. STRONG,
HUSBAND AND WIFE, FOR THE APPOINTMENT OF VIEWERS.

70 THE HONORABLE, THE JUDGES OF THE ABOVE NAMED COURT:
" The petition of Melvin C. Strong and Eileen N. Strong,

husband and wife, respectfully represents

all

N

l., Your Petitioners are residents of the Township of

Stonycresek, in Cambria County, Pennsylvania; their resldence address

being 1921 Bedford Sireet, Johnstown, Pennsylvania.

2. Your Petitioners are the owners of certain property
in the Township of Stonycreek, County of Cambria and State of
Pennsylvania, fronting 58.10 feet on Bedford Street.

3. The Department of Highways of the Commonwealth of
Pennsylvania, in changing the location and grade of the public
highway leading from the City of Johnstown, Caembria County, Pennsy:
vanla, to the Borough of Windber, in Somerset County, Pennsylvania
mede certain changes which affected the land owned by your
Petltioners in that the new highway known as Highway Route No. 222
was extended over and above part of the land owned by your
Petltioners, and above described, whereby the Commonwealth of Penn:
sylvania condemned a portion of the land of your Petitioners, said
portion being a strip of land approximately 1l feet in width and
extending from the Westerly line of sald above mentioned land to
the Easterly line of said land.

. Your Petitloners aver that they were the owners of the

land hereinabove mentioned at the time of sald condemnation,




2 N

.

—

and therefore, they are the only fersons entitled to recover damag
for the taking thereof.

5. The Secreta;y of Highways of the Commonweslth of
Pennsylvania, under suthrity of law, has caused changes Iin exist-
ing lines and location of the highway above referred to as State
Highway Route No. 222 to be made at a point on sald Highway
where the same now passes along and above the real estate owned by
your Petitloners and hereinebove described. Such change, insofar
as that portion of said Highway Route No. 222 is concerned, *
makes a change therein whereby said Highway has been converted
into a three lane highway upon a new location which extends over
and above part of Petitloners' land. As the result of sald
changes, the land as owned by your Petitioners has besn condemned
and taken for publlic use in connection with the changes in lines
and location above referred to.

6. Petitioners are advised, belleve and therefore aver
that a strip of land approximately 1l feet in width and 58.10
feet in length, comprising approximately 813 square feet of land
was taken for highway purposes.

T« The changes in said Highway so made by the Secretary
of Highways have not only taken a large part of the real estate
of your Petitioners as above set forth, but did cause injury and
damage to the remainder thereof.

8. Petitioners aver that prior to the change in the
Highway above mentioned, the property was landscapsed and
protected by a stone wall, and the house fronting on the highway,
was located a proper distance from the highway. The change of the
highway resulted in the total destruction of the stone wall and
steps and part of a side walk, and the taking of certain portions
of the land, and interfering with the landscaping and leaving

the appearance of the property, from the front, in a more or less

-2-




dilapidated condition, which will be expensive to remodel and
repalr.

9. The Commonwealth of Pennsylvania, under the provisions
of the Act of Assembly in such case made and provided, is required
to assume all damages in connection with the aforesaid changes
of the existing lines and location of said highway known as State
Highway Route No. 222.

10. By the provisions of Article IXI, Section 303 of the -
Act of Assembly of the 1lst day of June, 1945, P. L. 1242, it is
provided that, if an agreement cannot be made between the owner of
property damaged and the Secretary of Highways, sald owner or the
Commonwealth mey present their or 1ltspetition to the Court of
Quarter Sessions for the appointment of Viewers to ascertain and
&ssess such damages, as well as any benefits accuring to the land
owner by reason of the appropriation or taking of the same or a
part thereof by the Secretary of Highways in connection with the
change in lines and location of State Highway Routes. Said act
further provides that such petition shall be presented within 6
Years from the date of the approval by the Governor of the plan
making the change, but not thereafter. The approval of the plan
making the change, in the present case, was dated in the year 1950
While the Viewers to be appointed must take into conslideration not
only the damages suffered by your Petitioners by reason of the
appropriation hereinsbove mentloned, but must take into considera-
tlon also any benefits which may have acerued to said property by
reason of the fact that the highway now passes through and over
the land of petitioners; nevertheless, petitioners believe that
no benefits have been derived by petitioners thereby,

11, The Petitioners allege that the falr market value of
the land owned by your Petitioners at the time of the condemnation

was decreased by reason of the condemnation, ang by reason of the

-3
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fact that a certain portion of their land was actually taken for
public use, but in addition thereto, they claim that the fa r
market value immediately after the condemnation, and as affected
by the condemnation, was less than the amount of the fair market
value immediately before the condemmation.

12, Until this date, Petitioners have not been able to
complete an agreement between Petitioners and the Secretary of
Highways.

WHEREFORE, your Petitioners pray the Court to appoint
Viewers to ascertain and assess the damages which have besen suffer
ed by the property of Petitioners by reason of the acts of the
Secretary of Highways as hereinabove recited, as well as any bene-
fits derlived therefrom,

And they will ever pray, etc.




STATE OF PENNSYLVANIA |
COUNTY OF CAMBRIA |

SSe

Personally appeared before me, the undersigned authority,
a Notary Pullic iIn and for said County and State, MELVIN C. STRONG
AND EILEEN N. STRONG, husband and wife, who being by me first duly
sworn, depose and say that the matters set forth in t he foregoing
petition are t rue and correct to the best of thelr information,

knowledge, and belief.

Sworn and{subscribed to before me

thiss/

day of May, A. D. 1955.

Notary Pu

Dg'l:r Cnmmlssloﬂ:ggﬁ! %?m




ORDER

NOW, May '3( s 1955, at _ /3 /3 o'clock @ M., the

foregoing petition having been read and presented to the Court,

the Court does hereby appolnt gg“gm )(-_4;;:"/
ﬁnﬂlm/ S \(l‘a_g,u and D—j sd_%@_{"/

to view the property described in the within petition and to

report to the Court their findings with respect to the damages
suffered by the Petit;oner by reason of the appropriation, injuryr
or destruction of certain property in the change of lines and lo-
catlion of State Highway Route No. 222, taking into consideration
any benefits which may have accrued to sald property by saild changp
of lines and location. It is hereby directed that the sabove named
viewers in assessling the damages shall take into conslderation
the advantages derived from such road passing through the land
of the complainants, if any, Sald viewers are directed to make
thelr report in writing to the Court of Quarter Sessions on or
before the lst Monday of s 1955, The viewers abovp
appointed are hereby dilrected to give at least ten days' notice in
writing to the Secretary of Highways and the Petitidners of the
day and hour on which they will view the premises within described
and donduct their hearing under this appointment. -

BY THE COQURT:
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No. 14 June Sessions, 1955 R

IN THE (D URT OF QUARTER
SESSIONS OF CAMBRIA COURTY
PENNSYLVANIA

IN THE MATTER OF THE CHANGE
l OF LOCATION AND LINES OF THE
HIGHWAY KNOWN AS STATE
HIGHWAY ROUTE NO. 222, IN
THE TOWNSHIP OF STONYCREEK,
IN SATID COUNTY AND STATE.

A,

) ¥
u
J PETITION FOR

RULFE TO SHOW CAUSE

—

EDWARD ¥, PEDUZZI
LA us

W OFFICES

XOHRXBXICEXHE R ZX

418 LINCOLN STREET
JOHNSTOWN, PA.

%,éz«t- Qune 23,1955
4
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IN THE COURT OF QUARTER SESSIONS

IN THE MATTER OF THE CHANGE OF
L OF CAMBRIA.COUNTY, PENNSYLVANIA

LOCATION AND LINES OF THE HIGH=-
WAY KNOWN AS STATE HIGHWAY
ROUTE NO. 222, IN THE TOWNSHIP
OF STONYCREEK, IN SAID COUNTY
AND STATE.

No. 14 June Seasions, 1955

Road Docket

PETITION fOR RULE TO SHOW CAUSE

\TO THE HONORABLE, THE JUDGES OF THE ABOVE NAMED COURT:

The petition of the Department of Highways of the Comw~
Imonwealth of Pennsylvaniu respectfully represents:
| 1. That on June 1, 1955, Melvin C. Strong and ¥ileen ¥. ]
Strong, huaband and wife, flled a petition in your Honorable Court,
entered to the above numbér and term, prayling for the appointment
of viewers to ascertain and assess the damages caused to the pro~
perty of the daid petitioners by reason of the change 1n exlsting
lines and location of the above mentioned State Highway Route No.
222, and in pursuance thereof a board of viewers was duly appointed.

2, That your petitioner, the Department of Highways of
the Commonwealth of Pennsylvania, contends that the property of thg
said Melvin C. Strong and Eileen N, Strong, husband and wife, was
not affected by the alleged changes in the existing lines and io-
cation of said State Highway Route No. 222, and that their petitioﬁ
for the appointment of viewers should therefore be dismissed.

3. That in support of its contention, your petitioner
offers the following reasons:

a, There was no teking of any land or property, or

any part thereof, belonging to the above named petitioners by rea-

son of the alleged changes in existing lines and location of the

sgid State Highway.

be. All changes made to the saild highway in recent

years were made strictly within the legal right of way thereof as

satablished by Section Two of the plan for State Hichway Route No.

222, which plan was approved by the Governor on March 19, 1924¢.

Y

| | J




¢s The property in question was condemned by the
Commonwealth at or near the time that the legal right of way of

the said highway was established, as set forth in the preceding

sub-paragraph, and consequently all e¢laims for damages are now
barred by the Statute of Limitations as prescribed by the aAct of
Assembly.

de. The above mentioned petition for the appointment
of viewers does not allege the date on which the alleged changes
iﬁ existing 1ines &and locetion of sald highway were made.

es The Court, for the reasons above stated, is
without jurisdiction to grant the prayer of the petition of the
labove named individuals for the appointﬁent of viewers,
WHEREFORE, for the reasons stated above and for such

other and further reasons ss may be advanced at the hearing on

this matter, your petltioner prays your Honorable fourt for a rule

on Melvin C. Strong and Elleen N. Strong, husband and wife, to

show cause why their petition for the appointment of viewers to

I scertain and assess the damages caused to their property by rea-
on of the alleged changes in existing lines and location of the
sald State Highway Route No. 222, should not be dismissed. Your
I etitioner further prays your Honorable Court to stay all pro-
ceedings pending the determination of this matte,

DEPARTMEIT OFEIGHWAYS OF THE
COMMORWEALTH (OF PENNSYLVANIA

by




COMMONWEALTH OF PENNSYLVANIA
33:
COUNTY OF BLAIR

Personally appeared hefore me, a notary public in and foi
sald County and State, V. B. Leopold, who being sworn according to.
law, deposes and says that he 1s the District kngineer for the
Department of Highways of the Commonwealth of Pennsylvania and

tha t the matters set forth in the foregéing petition are trues and

correct to the best of his knowledge, 1nformation and bellef,

. s, +LEOLO ’

Sworn and subscribed before me

thisaz day of June, 195b.

m%za?t
Notdry Public

My Commlssion expires

NOTARY py;




RULE

AND NOW, this7 2—day of June, 1955, upon consideration
of the foregoing petition and on motion of Edward F. preduzzi,
Attorney for the petitioner, a Rule is granted upon Melvin C,
Strong and Eileen N. Strong, husband and wilfe, to show cause why
thelr petition for the appocintment of viewers to ascertain and
assess damages to thelr property caused by the changes 1In existing'
lines and location 8 State Highway Route No. 222 should not be
dismissed, Rule returnable the_éif?a&y of July. 1955,

At 8 further ordered that the Clerk of Gourts notify
the board of viewers appolinted 1ln this re tter to stay all pro-

ceedings pending the finel determination of thls proceeding.

BY THE COURT:

MUt ey
7

p




B

IN THE MATTER OF THE CHANGE OF LOCATION
AND LINES OF THE HIGHWAY KNOWN AS STATE
HIGHWAY ROQUTE NO, 222, IN THE TOVNSHIP
OF STONYCREEK, COUNTY OF CAMBRIA AND
STATE OF PENNSVYLVANIA,

IN THE COURT OF QUARTER
SELSTIONS OF CANMBRTA COUNTY
NO. 14 JUNE SESSIONS, 1955.

T e T N M

ROAD LUOCKET

NOTICE TO VIEW

We, the undersigned Viewers, appointed by the above Court to
view and Inspect the land and premises of Melvin C. Strong and Rileen N.
Strong, husband end wife, in Stonycreek Township, Cambria County,
Pennsylvenia fronting 58.10 feet at #1421 Bedford Street in the Towaship
aforesald, and to determine and estimate the damages or benefits that *
have resulted or that may seem likely to result by reason of the change
in location and lines of a highway known as State Highway Route No., 222,
in the Township of Stonycreek, said County and State, affecting their
property in said Townehip.

The Board of Viewers will meet upon the premises on the 8th

day of July, 1955 at 10 o'clock A.M. D.S.T. a8 per order of the Court
for the purpose of performing the duties of our appointment.

Theodore Hunt
Robert G. Kayer
Fred Claflin

Viewers

June 24, 1955,



IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PENNA.

IN THE MATTER OF THE CHANGE OF |
LOCATION AND LINES OF THE HIGH- |
WAY KNOWN AS STATE HIGHWAY ] No. 14 Juns Sessions, 1955
ROUTE NO. 222, IN THE TOWNSHIP |
OF STONYCREEK, IN SAID COUNTY |
AND STATE. §

ROAD DOCKET

AGREEMENT OF COUNSEL

NOW JULY 5, 1955, it is agreed by ahd betwsen the
Counsel for the parties in the above entitled case that the time
within which an Answer to Rule heretofore Granted is to be filed,
is extended until the 28th day of November, 1955,




 To. 1) June Sessions, 1955
' ROAD DOCKET

IN THE COURT OF QUARTER SESaIl[OI\TS
OF CAMBRIA COUNTY, FENNA.

OF LOCATION AND LINES OF TH
HIGHWAY KNOWN AS STATE HIGH
ROUTE NO. 222, IN THE TOWN-
SHIP OF STONYCREEK, IN SAID/
COUNTY AND STATE.

b

W

U

ANSWER TO PETITION FOR RULE
AND TO RULE TO SHOW CAUSE
HERETOFORE GRANTED.

IN THE MAT.ER OF THE CHANGEE
AY

Law Orriozs

HARKINS AND WHARTON

ELEVENTH FLOOR FIRST NATIONAL HANK BLDE. i
|

JOHNSTOWN, PaA,

&JAM AP 55




IN THE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PENNA.

IN THE MATTER OF THE CHANGE OF |
LOCATION AND LINES OF THE HIGH- X
WAY KNOWN AS RUATE HIGHWAY I No. 14 June Sessions, 1955
ROUTE NO. 222, IN THE TOWNSHIP | .

OF STONYCREEK, IN SAID COUNTY % ROAD DOCKET

AND STATE.

ANSWER TO PETITION FOR RULE AND TO RULE TO
SHOW CAUSE HERETOFORE GRANTED,

TO THE HONORABLE, THE JUDGES OF THE ABOVE NAMED GCOURT:

MELVIN C. STRONG and EILEEN N, STRONG, husband and wife,
file the following answer to the Petition for Rule and the Rule
to Show Cause heretofore granted in the above entitled case, and
answer the petition of the Department of Highways of the Common-
wealth of Pennsylvania, as follows:

1. Admitted.

2. The contention of the Department of Highways of the
Commonwealth of Pennsylvania, as set forth in the second numbered
paragraph of the petition, ‘is denied, end on the contrary, it is
averred that the land described in the petition heretofore filed,
was affected by the changes in the existing lines and locations
of Highway Route No. 222. It is further averred that Petitioners
herein received no just compensation for the difference in falr
market vale of the land as affected by the changes in the lines
and locations of said State Highway Route No. 222, and therefore,
the Board of Viewers should make an award to the Petitioners. -

3. (a) Denied.

(b) Immaterial. No payment has ever been made for
the taking of land or the effect of such taking,

(e} It i{ denled that the property in guestion
was condemned prior to June 7, 1950, and it is contended that
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therefore all claims for damages may now be enforced.

(d) Denied. The petition states, "The approval of
the plan making the change, In the present taking, was dated in
the year 1950."

(e} It is denied that the Court is without juris-~
dictio; to grant the prayer of the Petition for the appointment
of Viewers,

i, And furtherianswer to the petition and rule, Petitio?
aver that the taking of land and the effect of such taking upon
the market value of the land affected thereby was accomplished
since 1950 under ; plan which was approved by the Governor of the
Commonwealth of Pgnnsylvania on June 7, 1950. That plan is of
record in Book No. 2A of the State Highway Right of Way of record
in the Office of the Recorder of Deeds, in and for Cgmbria County,
Pennsylvanla, where the drawings were designated as drgwings for
construction and condemnation of a Right of Way of Route No. 222,

5. Petitioners further contend that the establishment
of an ultimate width of a State Highway was of no force and effect
unless the same was flled of record in the Office of the Receorder
Deeds, in and for Cambria County, Pennsylvania., Petitioners furth
contend that even though an ultimate Right of Way has been
established, the condemnation relates to the time of the taking,
and not the time of establishing the ultimate Right of Way., It
1s the contentlon of the Petitioners in this case, that the
condemnatlon of the property mentioned in the petition heretofore
filed, was effective on and after Jyne 7, 1950, and at no time
prior ther;to.

WHEREFORE, your Petitioners respectfully request your
Honorable Court to discharge the rule granted on the22nd day of

June, 1955, so that the Viewers heretofore appointed, may proceed
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to award Just compensation to the Petitiones for the difference
in the fair market value of the property of your Pstitloners

immedlately before the taking; and the fair market value of the saLe
lmmediately after the taking, and as affected thereby.

Pl ot




::fmngomm. Expires:

]

STATE OF PENNSYLVANIA X
COUNTY OF CAMBRIA X

Personally appeared before me, the undersigned authority,
a Notary Public, in and for sald County and State, MELVIN C., STRON&
and EILEEN N, STRONG, husband and wife, who belng by me first duly
sworn, depose and say that the facts set forth in the foregoing
Answer to Petitlon for Rule and to Rule to Show Cause heretofore

granted, are true and correct to the best of their knowledge, .

_M_. € L _
ﬂ_iﬁe_‘ﬁ__

Sworn and subscribed to before me
Augusts

information and bel ief,

| this lst day of Iwkyx A. D. 1955.

_1'5_‘__-1".‘: . NoWary' i’ublic

.. Johnétuwn, Cambrla County, Pennsylvania

/3, 1957
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Nos. 6, 7, 8, 9, 10, 11, 12, 13 and 14

June Sessions, 1955, Road Docket

In the Court of Quarter Sessions of
Cembria County, Pennsylvania

—
il

I

IN THE MATTER OF THE CHANGE (F LOCATION

AND LINES OF THE HIGEWKY KNOWN AS STATE
HIGHWAY ROUTE 222, IN THE TOWNSHIP OF
STONYCREEK, COUNTY OF CAMBRIA AND STATE
OF PENNSYIVANIA

ANSWER OF CAMBRIA COUNTY TO PETITION
FOR_RULE TO SHOW CAUSE

%M}/M /6, /95

William D, Shettig, Esq.
County Solicitor

Ebensburg, Pennsylvania
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IN THE MATTER OF THE CHANGE OF LOCATION
AND.LINES OF THE HIGHWAY KNOWE AS STATE
HIGHWAY ROUTE 222, IN THE TOWNSHIP OF
STONYCREEK, .COUNTY QF CAMBRIA AND STATE
F PENKSYLVANTA .

IN THE COURT OF QUARTER SESSIONS
.OF CAMBRTA.COUNTY, PENNSYLVANTA

Nos. 6, 7, 8, 9, 10, 11, 12, 13 and
1, June Sesaions, 1955, Road Docket

ANSWER (F CAMBRIA COUNTY TO PETTTION FOR RULE TO-SHOW CAUSE

Cambris County files the following Anawer to the Petition for Rule
and Rule to Show Cause heretofore granted in the above eeptioned cases as
follows: .

1. Admitted. |

2, Admitted.

3. 7The averments 1n the third paragraph of the Fetition are denied,
and it is averred to the contrary that any damages payable to the property
owners should not come from Cambria County for the following reasons:

A, Under the Aets of Assembly in such case made and provided,

the County mmst accépt and ipprove any plans for the change im width,
lines &nd location of any State Highway before it can become lisble
for damage to abutting property ers, and in thase cases the County
has not aceepted or approved any plans for changes in ths State High-
way affecting these property ouners, ' |

B. In any event an action for damages to property in these

cages hes been barred by the Statute of Limitations.

WHEREFCRE, the County of Cambria respectfully requests your Honorable
Court to discharge the Rule grented on the 6th day of December, 1957.

D) o
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STATE OF PENNSYLVANTA g
. ) SS:
COUNTY OF CAMBRIA |
William D, Shettig, being duly sworn accerding to law, deposes and
says that he is the Solicitor for Cambria County and is asuthorized to execute
this Answer on its behalf,

Nottai B G

William D, Shettig (_7/

Sworn to and subsceribed before
me this 15th day of Jamary,
1958,

it
otary Public

My commission expires Jammary 27, 1959.
Ebensburg, Cambria County, Pernsylvania




Nos. 6 7,8, 9,10 11,12 13 and 1k,
‘June Sessions, 1955, Road Docket

_IN THE COURT OF QUARTER SESSTONS
.- . OF . . .
CAMBRIA COUNTY, PERNSYLVANIA

IN RE: PETITIONS OF ROY B,
GRIFFITH, ET.AL., IN THE MATTER
| OF THE.CHANGE OF LOCATION AND_

LINES OF THE HIGHWAY KNOWN AS
STATE HIGHWAY. ROUTE Np, 222, IN
THE. TOWNSHIP OF STONYCREEK, .
COUNTY OF. GAMBRIA AND STATE OF
| PENNSYLVANTA. . .

i — — |

BRIEF ON BEHALF OF PENNSYLVANIA
DEPARTMENT OF. HIGHWA'IS, PETI-.
TIONER . . _ J

S,
e e )

AMypors Taylor ¥ Sidizz

213 S.CENTER STREET - OPPOSITE COURT HOUSE i
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IN RE: PETITIONS OF ROY B.
GRIFFITH AND, CATHERINE MARIE
GRIFFITH, HUSBAND AND WIFE;
CARL MONTAG AND VELETTA MONTAGs
HUSBAND AND WIFE: ZELPHA PENROD;
CLYDE EDWIN KEIPER AND KATHRYN .
MARGARET KETPER, HUSBAND AND
WIFE; THOMAS RICHARD, SMITH AND
DORTS MARIE SMITH, HUSBAND AND
WIFE; CHARLES WISSINGER AND
ALDA M, WISSINGER, HUSBAND AND
WIFE; FREDERICK E, GRIFFITH; .
MELVIN R, STRONG AND EDNA, MAE
STRONG, HUSBAND AND WIFE; AND
MELVIN C. STRONG AND EILEEN N.
STRONG, IN THE MATTER OF THE
CHANGE OF LOCATION. AND LINES OF
THE HIGHWAY KNOWN AS STATE HIGH-
WAY ROUTE NO. 222, IN THE TOWN-
SHIP OF STONYCREEK, COUNTY, OF
CAMBRIA AND STATE, OF PENNSYLVANIA.

IN THE COURT OF QUARTER SESSIONS
OF CAMBRIA COUNTY, PENNSYLVANYA

Nos. 6, 7, 8, 9, 10, 11, 12, 13, and
1h June Sessions, 1955,
Road Docket,

PETITION FOR RULE TO SHOW CAUSE

" eyl cuet ome Jaciul Soming, Deti Dentnn? Jeupud? s, S} Sl S Ioaet] Sl Sl Soie] Sl e, ool Jnn,

BRIEF ON BEHALF OF PENNSYLVANTA DEPARTMENT OF HIGHWAYS, PETITTIONER

HISTORY QF THE CASE

The Pernnsylvania Department of Highways, hereinafter referred to as

the DEpar't.ﬁlen'b, pursuant to a plan approfed by the Governor on June 1, 1950,

widened and paved a portion of State Highway Route No, 222 in S't;on;v-creek Towm~ -

ship, 4s a result of the change of location of the lines and the width of the |

sald Route 222, a number of residembts of Stonycreek Township who owned propers=
ties abutting on the highway filed petitions on June 1, 1955, in the Court of
Quarter Sessions of Cambria County to the above numbers and term, praying for
the appointment of viewers to ascertain and determine the damages to their
respective properties, and in accordance therewith, viewers were appointed in
each case, '

On June 23, 1955, the Department filed a petition in each of the
above mentioned proceedings for the appointment of viewers praying for a rule
to show cause why the petition for the appointment of viewers should not be
dismissed on the grounds that:

1. There was no taking of any property or land, or any part
thereof, belonging to the petitioners by reason of the alleged changes in
existing linesand location of the highway,

A
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2. All changes made to the highway were made within the legal
right of way thereof as established by the plan for State Highway Route 222,
approved by the Governor on March 19, 192l

3« The condemnation of the properties abutting the highway
took place on March 19, 192l;, and all claims for damages are now barred by the
Statute of Limitations,

On November 28 » 1955, the property owners filed an Answer to the
Department's petitions for rule in each case, denying the Departmentts allega~
tions and ;ontendmg that the establishment of an ultimate .wid'bh of ; gtate
highway has no force and effect unless the plan showing such ultimate width
were filed of record in the Recorder’s Office of Cambria County, and that even
though an ultimate width was establi:::hed, the condemnation relates to the
actual time of the taking of the land,

Subsequently, the Department filed petitions for rule on the Commis-
sioners of Cambriz County to show cause why the County of Cambria should not
be jolned as an additional defendant in each of the aforesaid proceedings for
appointment of viewers on the ground that if any damages are payable to the
property owners by reason of the widening of Route 222, the County of Cambria
may be liable for the payment of the same and therefore the County should be
made a party to these proceedings,

In its Answer to the Department's petition, the County denied any
liability for the reasons that the Gounty-d:i.d not accepi and approve the plans
for changes in the sald highway affecting the property owners involved in
these proceedings and that in any event action for damages has been barred by
the Statute of Limitations,

At the hearing on this matter, the Department through its District
Plans Engineer, introduced in evidence prints of the official plans of the
Department which were approved by the Secretary of Highways on March L, 192k,
and by the Governor on March 19, 192, These plans show the lines of Route
222 as reconstructed in 192h, The legal right of way of the highway prior to
192l was LO feet--20 feet on each side of the center line of that particular
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highway. The plans approved on March 19, 192i, provided for legal. right of
way lines én each side of the center line as shown on said plan of 30 feet,
making a total right of way of 60 feet in width, The plan further showed the
location of the highway as it existed prior to its reconstruction in 192 by
broken lines.

The Department then offered in evidence a plan prepared by the Dis-
trict Plans Engineer showing thereon the lines of the highway as the same‘
existed prior to 1924, the changes made to the lines by the plans approved by
the Governor in 192k, 1941 and 1950. The 1941 plans are of no concern in this *
case as the same did not effect the prbpert.ies of the persons involved herein,
The 1950 plan is important as that is the plan for the widening of the highway
which effected the properties of the persons involved in this case, Tha 1950
plans show that the widening of the highway was well within the 60 foot legal
right of way as established by the plan of 192L,

At the second hearing the Department again offered in evidence the
highway plan approved March 19, 192k, showing thereon the center line of the
original highway plotted from a deseription of the same found in Miscellansous
Book Vol. 6, Page 133, records of Cambria County, as well as the center line
of the highway as reconstructed in 192li, This plan, with the center line of
the original highway superimposed, shows that the -center line of the highway
as constructed in 192l devicted at various points from the center line of the
original highway and that in some instances, there was a complete relocation
of the highway, This plan shows that the center line of the road as constructed
under the 192k plan deviated from the center line of the original highway as
much as three feet in certain places and that the deviations or diversions
occurred in front of the properties in question,

Roy B. Griffith, one of the property owners who filed a petition for
the appolntment of viewers, testified that he had title to the property in 192,
that no part of his land was physically taken when the highway was reconstructed|
in 192k, that he received no notice from any source of the extension of the
right of way line, that the County Commissioners did not, in 192}, or any time
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thereafter, discuss with him the matter of damages, On cross-examination he
admitted that he knew that the highway was complctely relocated in front of
Schrader's property, situate about one-half mile from his own property.

. Zelpha Penrod, another property owner, then testified that she had
acquired title to her property in 1923, that there was no physical entry on
her land in the reconstruction of the highway in 192L, that the County Commis~
sioners in 192} or thereafter, had not discussed with her the matter of damsgesy
that in 1950 she was notified to move her gasoline station pumps as they were
within the right of way of the highway.

QUESTIONS PRESENTED

1. Does the Court have Jurisdiction to pass upon the issues raised
‘by the pleadings filed in this case as amplified by the testimomy taken, and
to determine preliminarily the questions of law raised by the pleadings and
the testimony?

2e 'Was it necessary for the Department of Highways to record the
plan approved by the Governor on March 19, 192}, for the reconstruction of
Route 222 in the Recorderts Office of Cambria County?

3. Does the fact that the entire width of the highway as shown on
the plan approi'ad March 19, 192}, was not used in the reconstruction of the
“ same, give rise to claims for damages when the said highway is subsequently
widened to the width of the right of way as shown on said plan?

L. Are any claims for damages now barred by the statute of limita-
tion and if not, 1s the county liable for the same?

ARGUMENT

l, The Court has jurisdiction in this case to pass gpon the issues

raised and to de'hermina preliminaril.z the Lestlons of law,

The Ccurt was concerned about the question of jurisdiction because,
in a proceeding of this nature, it could not determine any disputed question

of fact, as the finding of facts is within the prerogative of a board of
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" viewers. The Court may determine preliminarily questions of law or pass upon

u.ndis;mted' facts before the appolntment of viewers or on petition for revoca-

tion of their appointment, Wangner v. Bucks Co., 82 Pa. Super. 4}8, 48 Lan~
caster Law Review 501, - '

" The purpose of this hearing was to present the facts to the Court
in order that the Court would then be in position to render a decision on the
law applicable to those factse. Actually none of the testimony adduced at the
hearing was disputed, The dispute arises in the application of the law,

There is no disput.e ag to the fact of the existence of the original
highway or turn-pike which was taken over by the Commorwealth in 19113 nor to
the fact that the plans for the reconstruction of the original highway were
approved by the Governor on March 19, 192k, and that those plans show the
extension of the right of way from hO to €0 feet; nor to the fact that in 192k
the original highway was reconstructed and completely relocated in certain
sections particularly at the Schrader property; nor to the fact that the
center line of the highway as reconstructed in 192} déf].ected or deviated in
many sections from the center line of the original highway, and that there
were major deviations as well as relatively minor deviations and that the de-
viations occurred in relation to the properties owned by the persons involved
in these proceedings or their predecessors in title; nor to the fact that in
1950 the highway was widened to the full extent of the 60 foot right of way
established by the 192 plan; nor to the faet that the County Commissioners in
192} did not negotiate with the abutting property ovners, with the exception
of the Schraders, for settlement of the question of damages; nor to the fact
that the property owners, in 192}, with exception of the Schraders, did not

receive any damages as a result of the reconstruction of the highway and the

condemnation of the additional right of way in accordance with the plan approved

March 19, 19243 nor to the fact that the 192} plan was not recorded in Cambria
County; nor to the fact that the County Commissioners were not able to find in
their records any written notification from the Secretary of Highways of the
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changes of the existing lines and location made by the 192L plan to the origi-
nal highway,.

The foregoing are the essential facts in this case and are not dis-
puted by any of the parties to this proceeding, The difficulty in the case
arises in the application of the law to these facts which can be determined
preliminarily in this proceeding, The effect of the extension of the legal
right of way as established by the 192)4 plan as the same affects the abutting
properties is to be determined by consulting the provisiorsof Sec. 8 of the
Sproul Act of May 31, 1911, P, L, 468 as amended by the Act of April 6, 1921,
P, L, 107, and the decisions of our Courts construing these Acts,

) Therefore, since none of the essential facts in this case are in
dispute, the Court may consider ihe same in passing upon the preliminary
questions of law raised by the Department's petitions, o

2. It was not necessary for the Departiment of Highways to record

the plans amr&'ci p_x the Governor on March !.2, 192, for the reconstruction

of Route 222 in the Recorder's Office of Cambria County as sald plap was mot

méréii é piétt:iég_ _§£ a éoﬁbex;:ﬁlateé. future taln.ng, 5_;_;'_ _é_ p-ager ﬂdew‘ , I_é;f. _a_é

"a‘:éis‘t‘.:l'.;g highwai 'wi'l;hout -divergence', Eut éhéwed an actual divergence of the

center line .g.g the new construction from the center line -g:g_ the ex:!.s't:l._ng road-
bed and g._n_ ‘some prIl_'.ao;es a con;piete reloeation _gg; the center Line, - B

This case is governed by the prov:i:sj:c;ns of Sec. 8 of the Sproul Act
of May 31,'1911, P L, 468, which section, as amended by the Act of April 6,
1921, P, L, 107, pro;'ides as follows:

"Section 8, Whenever, in the construction, reconstruc-
tion, .maintenance, and repair of any of the State Highways,
it shall appear to the Commissioner that any portion of a
State Highway . « « i3 dangerous or inconvenient to the
traveling public in its present location, , . . the commig-
sioner is hereby empowered to divert the course or direction
of same, and he may diverge from the line or route of same,

e « o Provided, that the said commissioner shall first submit
a plan of the proposed change to the Governor, and that the
same shall be approved by him,

The State Highway Commissioner shall also have the
power, with the approval of the Governor, to establish the
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width and lines of any State Highway before or after construc-

tion, reconstruction or_improvement of the same . o + o When~

ever the State Highway Commissioner shall establish the width

and lines of any such State Highway, he shall cause a descrip-

tion and plan thereof to be made, showing the center line of

said highway and the established width thereof, and shall

attach thereto his acknowledgment, Thereupon such description,

plan, and acknowledgment shall be recorded in the office of

‘the recorder of deeds of the proper county o « « o

The second paragraph above quoted is the amendment added by the Act
of 1921 to the Spi'oul Act, These two paragraphs have been construed by our
courts as pertaining to two distinct things: (1) the diversion or divergence
of a part of or portion of a state highway, where the safety or convenience
of the public, or the expense of improvement, might warrant it, and (2) the
actual widening of an existing state highway, which necessitates the condem~
nation of and payment for the land taken by such widening and/or the estab-
lishment of the ultimate width of the highway, which calls for no present
appropriation of land., In the first instance, the plan need not be recorded
in the proper county, but in the second instance where the plan is for the
establishment of the ultimate width, the said plan must be recorded. In the
Matter of Appointment of Viewers, 103 Pa, Super. Ct. 212,

It is contended by the Department that the case at bar is one in
which an existing highway was divérted and in some cases completely relocated,
so that the plan approved March 19, 1924, for the reconstruction of the exist-
ing turn-pike did not have ‘o be recorded in the office for the recording of
deeds in and for Cambria County, All that was necessary was that the plan be
approved by the Governor and filed in the Department of Highways, which was
done, The plan approved by the Governor on March 19, 192, called for the
reconstruction of a portion of the Bedford turn-pike in Stonycreek Township

from station 186l £ 77.1 to station 1938 £ 57, or a distance of 7,302.6 fest.
The Department introduced into evidence the 192l plan showing the

center line of the highway upon which had been superimposed the center line of

the originel highway, The 1924 plan completely relocated several sections of

the turn-pike, especially along the Schrader property. In addition, the plan
clearly shows a diversion or divergence from the center line of the original

turn-pike in many places, so that it cannot possibly be construed as a plan

-
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merely establishing the ultimate width of the highway, Furthermore, in 192k,
there was an actual entry on the land, the old turnpike was removed and a new
concrete highway was constructed,

The argument ha;s been raised that there may not have been a diver-
gence of the center line in fromt of sams of the properties owned by some of
the persons involved in these proceedings., It is contended that such argument
cannot prevail because the plan of 192l was ciesigned for the construction of

a portion of the present Route 222 between definitely specified stations for

a distance of 7,302.6 feet. Thus, the plan of 1924 must be considered in its "

entirety and not piece meal; it is one plan, it was approved as a unit, and
the diversion may appear in any pari or several parts of the entire plan,
Since the plan of 1924 showed an actual divergence from the center
line of the existing roadbed and since that plan was neither a plotting of a
future taking nor a paper widening without diversion, the said plan did not
have to be recorded as the same did not come within the provisions of the Act
of April 6, 1921, amending Section 8 of the Sproul Act, in accordance with the

decisions cited a2bove,

3. The fact that the entire width of the highway as shown on the

plan approved March 19, 192k, was not used in the reconstruction of ’_t_lﬁ éart;e,

does not _give rise to claims for -damagg_g_ when the saié-h:l-.gl;wax _J_._s_ subs;égueﬁt;[
widened to width of the right of way as shown on said plan, -

It is; admitted that the highway as .recoﬁstz;ucﬁeci pursuant to the
192); plans did not occupy the entire width for the road as shown on the plan,
but that is not material in this case,

In the case of May, Appellant v, The County of Westmoreland, 98 Pa,
Super, Ct. 488, the court stated on page 4903

"s o o whatever the plan, as approved by the Governor and
filed in the Department of Highways pursuant to Section 8

as originally enacted, authorizing the divergence of state
highway routes, may show as the width of the new.road, is to
be taken as the measure of taking and appropriation when the
Iand is enbered on for the construction.of Lhe highway, and
all damages sustained by a land owner because.of such .baking
and appropriation, for the full width shown in the plan, are
to be ascertained and assessed in one proceeding,”
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On page 492 of the May case, supra, the Superior Court made this

statement:

"But this plan diverging the state highway is not conw
cerned with the plotting of widths and lines to be opened in
the future as permitted by the Amendment of April 6, 1921,
supra, It is intended to deal only with lines and widths
presently to be taken and appropriated. Whatever is included
in it must be considered as the measure of the present taking
and .appr riation, on entry by.the Department for opening and
construction, even though a lesser width may.be actua .
occupied in.its construction, It.is equivalent to the final
order confirming a report of viewers in road cases in the
quarter sessions, under which damages are awarded for the full
width ordered to be opened whether the road be actually occu~.
pied of that width or not., . « " (Emphasis added} . -

The 'casa at bar is exactiy paraliel-izith the case of Eshleman Ve
Commonwealth, 325 Pa, 521, In that case an existing macadam highﬁ'ray was re~

I;Iaceci by a concrete higlr'rway'pursuant to a plan approved July 17, 1929, The
work was begun in 1929, The plan also set forth the widtli of the higgxwaz, and

specified the northern and southern bdundary Lines in front of Eshleman's
premises, In 1935, construction of an additional ten-foot concrete lané was

begun, A1l the construction was confined within the right-of-way line shown

by the 19é§ plén. A small étrip in fron’t; df 'Eslr;leman's proper’t.y,' whic;h hadl

not theretofore at any time actually been occupied for highway purposes, was
taken, The viewers awarded Eshleman damages in the sum of $350,00, and on
appeal, the Court of Common Pleas sustained the viewer's awétrd. The Supreme
Court, in reversing the judgment of the Common Pleas C‘;urt, state&:

"The decision of the court below was based upon the’
ground that the Plan of 1929 involved merely the Yestablish-
ment of width and lines' under the Act of April 6, 1921,

P, L. 107, and that there was no taking until 1935, when the
Commonwealth was liable for damages resulting, under the Act
of January 2, 193k, P, L, 209. This Act was itself an amend-
ment of Sec, 16 of the Act of 1911 and substituted the Common=
wealth in place of the county as the party responsible for
damages to abutting property owmers when the County Commis-
sioners had not consented and agreed to the changes in width,
lines and location contemplated by the proposed construction,
It is admitted that the County Commissioners had not consented
and agreed to the changes made by the 1929 plan,

The problem before us is solely one of the effect of the
Plan of _%21. If that plan were merely a plotting of a con=
templated future taking (May v, Westmoreland County, 98 Pa,
Super. Ct. UBB) or a present paper widening of an existing
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“ for damageé barred by the statute of limitations? (2) Was the County ef

highway without divergence (In the Matter of Appointment of
Viewers, 103 Pa, Superior Ct, 212) there would be no doubt
that the taking thereunder would have occurred in 1935, when
construction was begun, o (295 Pa, 538 -~ 302 Pa, BOOS PR
end that liability would, as.the court below held, be imposed
on the Commonwealth under the Act of 193k,

Such, however, is not the case here., The Plan of 1929
was plainly neither a plotting of a future taking or a 2 paper
H:.dening without diverggnce. It showed an actual d:.vergence
of the center Line of the new construction from the cemter .
Iine of the existing roadbed, Which line was shifted Lo The
south, in.some places as much as five feete o o o

It follows that the damages claimed and allowed by the
court below were incident to the taking in 1929, and if, at

that time there was a e lega assessable, . the cou.nt
e Commorwealth was ﬁ - (Emphasis add'e?l')'

In the instant case R the plan of 192h was plainly neither a plotting

of a future taking nor a paper widening without divergence, but showed an
actual divergence from the center line of the highway constructed in 192} from
the center line of the existing roadbed, which was shifted, in certain sections]
for many feet (Schrader property) and in other sections for a lesser mmber of
feet, There can be no question here as to the fact that there was a defilection|
or divei-gence of the center line as between the old turnpike and the new con-
struction,
See also the case of Penn Builders v, Blair County, 302 Pa, 300.

Here the plan fixed 100 feet as the right of way:, altht-mgh the new construction
occupied but one-third of that width, The court held that damages are recover-

able for the entire width taken and that recovery is not limited to the strip

actually occupied since the appropriation, as designated on the map, was not
merely a paper plotting, unaccompanied by any entry on any part,
he The County of Cambria is liable for damages, if any,

Three questioris preent —ﬂhe-n-nselves at this point: .(1) Are the claims

Cambria on notice of the changes made by the recolnstruction of the highway in
1924? (3) If any damages are payable, are the present property owners entitled
to th‘e same? -
It. is contended that the reconstruction of Route 222 was done pursut=
ant to the plans of condemnation approved by the Governor in 192k; that such
=10
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plan was not merely a plotting of a contemplated future taking or ultimate
wldth; that such plan did not constitute a2 paper widening of an existing high-
way without divergence; that the 1924 plan showed an actual divergence of the
center line of the new construction from that of the existing rocadbed, Therew
fore, under the deciaions above cited and quoted, the taking occurred in 192L
and claims for damages should have been made at that time or within six years
from March 19, 1924, the date the plan was approved by the Governor, Again,
as pointed and above, the fact that the entire width of the right of way, as
shown in the 192k plan, was not used in the reconstruction of the highway in
192l, is immaterial insofar as claims for damages are concerned, There was

an actual taking in 192} to the full width shown on the plan and an actual
entry on the land, so that claims for damages should have been made at that
time or within six years, as stated above,

The Act of I'Iay 23’ 1891, P. Il. 109, Section 1’ 12 P. S. ).‘3’ provideB

as followss

"e ¢ « In.the case of State highways , « ¢ which the Secretary

of Highways has authority to change, alter or widen, with the

approval of the Governor, such petitions shall be presented

within six years from the date of the approval of the plan

by the Governor, but not thereafter, All claims shall be

forever barred after the expiration of the said period of gix

yearS."

The peiitions referred to in the above quoted Act are petitions for
the sppointment of views, It is pertinent to note that several property
owners did file claims for &amages against Cambria County. These are the
claims of Herbert Schrader and others and of Curtis F, Schra&er, against the
county entered to Nos, 316 September Term, 1925, and 317 September Term, 1925
respectively in the Court of Common Pleas of Cambria County, These claims for
damages resulted from the reconstruction of Route 222 pursuant'to the plan of
March 19, 192h, and said claims were settled in favor of the property owners,

In view of the above, it is contended that the present claims for
damages are now barred by the statute of limitations, unless some occurrence
has taken place which has tolled the running of the statute,

The statute may have been tolled because of the fact that Canmbria
County did not negotiate with the property owmers, other than the Schraders,

=Ll




for settlement of the question of damages. When Route 222 was reconstructed
in 192k, the county was liable for the payment of any damages in accordance
with Section 16 of the Sproul Act, supra, as amended by the Act of 1921, supra,
which provided as follows:

"16, Before the State Highway Commissioner shall under—
take the construction, reconstruction, or improvement of any
State Highway, on the plan of the State Highways, wherein a
change. of width or of existing lines and location is necessary,
and damage 1s likely to result to abutting property, he shall
not: the county commissioners of the proper county in WIit
of the co ted%s_ in such exis "lines .and .location,
whereupon . the .county commissioners, when possible, shall enter . .

into an.agreement with .the owner or owners of said property as

to amount .of . es .to .be pald.to the said owner.or owners, .
which damage, .1f agreed upon, shall be paid by the county o o o"
(Emphasis added), .

The Act further'provides that in the event no agreement is reached,
then proceedings are to be instituted for the appointment of viewers and the
county again will pay for the amount of damages awarded,

The above quoted Section 16 of the Sproul Act, as amended, provided
that the Highway Commissioner merely notify the County Commissioners of the
proposed éhanges to any highways within the county, The Act did not require
the commissioners to first accept and approve the plahs as stated in the
Answer of Cambria County to the Department's petition, -

It is very obvious that the Gommissioners of Cambria County did ne-
gotiate with the Schraders for the settlement of the damages to their proper
ties as 2 result of the reconstruction of Route 222 in 192}, In fact viewers
were appointed to assess the damages and the county even appealed from the
award of the viewers. These proceedings are on record in Cambria County to
Nos, 316 and 317 Septemﬁer Term, 1925, Why, then, did the county commissioners
not negotiate settlement ﬂiﬁh the other property owners? The fact that there
is no letter from the Department of Highways in the filés:of the County Commis—
sioners at the present"time does not mean that such letter was mailed nor re-
ceived, Section 16 of the Sproul Act, above quoted, provides that the county

be given notice of the proposed highway changes, In view of +he proceedings

i) D
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relative to the Schrader properties, the Commissioners of Cambria County must
have had motice of the 192} plans=-no other conclusion is possible. In the |
Eshleman case, supra, the Court ruled that the county was liable for the
damages, even though it was admitted that the County Commissioners had not
consented and agreed to the changes, and ﬁp mention was made in that case of
any notice to thé Commissioners. See In re Northern Pipe Line, 132 Pa, Super,
Ct. L0, '

-

However, even though Cambria County did not negotiate with the
property owners other than the Schraders for damages resulting from the reconp.
struction of Route 222 in 192k, the fact remains that the majority of the
property owners who are claiming damages at the present time did not own their
respective properties in 1924. Only three of the claimants were owners of
property at that time: Roy B, Griffith, Zelpha Penrod and Frederick E,
Griffith, ' |

It is well settled that the ouner.of land at the time of condemna-
tion is entitled to damages, Subsequeni grantees of such owners are not so
entitled unless there has been an assigmment of the right to receive the
damages. Hunter v, McKlveen, 353 Pa. 357; Smith v, Commonwealth, 351 Pa. &8,

It is admitted in the evidence that the property owners who are
presently élaiming damages, other than the three persons above named, were not
the owners of their respective properties in 192, Since the taking of the
properties involved in this proceeding was incident to the taking in 1924, and
if there are damages legally assessable, then only the three persons above
named are entitled thereto, It is desired to point out again, that for the
reasons above stated, if any damages are payable, the County of Cambria is

liable for the same, Eskleman case, supra,.
CONCLUSTON
It is respectfully submitted that:

« (1) The Court has Jurisdiction in this case to pass upon the facts
presently and determine preliminarily the questions of law raised by the

-13-
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pleadings and the testimony.

(2) The 192l plan was not merely a plotting of a contemplated future
taking, or a p;aper widening of an existing highway without divergence, but
showed an actual divergence of the center line of the new construction from
the center line of the existing roadbed and consequently

(2) Tt was not necessary that the plan be recorded in Cambria

- -

County,

(b) The taking of any property was incident to the said plan
and all damages.weré payable as of the time of the taking, regardless of the
fact that the full width of the right of way was not used,

(3) The County of Cambria is liable for any damages.

Respectfully submitted,
MYERS, TAYLOR & PEDUZZI

-
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Nos. 6,7,8,9,10,11,12,13 and 14,

June Sessions, 1955, Road Docket

IN THE COURT F QUARTER SESSIONS
CF
CAMBRIA COUNTY, PENNSYLVANTA

IN FE: PETITIONS OF ROY B.
GRIFFITH, ET AL., IN THR MATTER
OF ‘HE CHANGE OF LOCATION AND
LINES OF THE HIGHWAY KNOWN AS
STATE HIGEWAY ROUTE NO. 222, IN
THE TOWNSHIP OF STONYCREEK,
COUNTY OF CAMBRTA AND STATR

CF PENNSYLVANTA

Flled- 4-4-579

ﬁ
BRIEF ON EEHALF OF PETITICNERS

EDWARD J. HARKYNS
GERALD K. GIBSON
" ATTORNEY AT LAW

é11 U. 5. NATIONAL BANK BLDG.
JOHNSTOWN, PA,
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IN RE: FETITIONS OF ROY B.
GRIFFITH AND CATHERINE MARTE
GRIFFTTH, HUSBAND AMD WIFEj
CARL MONTAG AND VELETTA MONTAG,
HUSBAND AND WIFE: ZELFHA PENROD,
CLIDE EDWIN KEIPER A¥D KATHRYN
MARGARET KEIPER, HUSBAND AND
WIFE; THOMAS PICHARD SITH AND
DORIS MARIE SMITH, HUSBAND AND
WIFE; CHARLES WISSINGER AND
ALDA M. WISSFNGER, EUSRAND AND
WIFE: FREDEPFICK E. GRIFFITHj
MELVIN R. STRONG AND EDNA MAE
TRONG, HUSPAND AND WIFEs AND
MELVIN C. STRONG AND EELEEN N.
STRONG, EN THE MATTER OF THE
CHANGE OF LOCATION AND LINES OF
THE HIGHWAY KNOWN AS STATE HIGH-
WAY FOUTE NO. 222, IN THE 'OWN-
SHIP OF STONYCREEK, COUNTY OF
CAMBRIA AND STATE OF PENNSYLVANIA

IN THE COURT OF QUARTER SESSIONS
OF CAMBFIA COUNTY, PENNSYLVANIA

Nos. &, 7, 8, 9, 10, 11, 12, 13, and
14 June Sessions, 1955,
Road Docket.

FETITION FOR RULE TO SHOW CAUSE

TSt BT Mlre BT BT SR ST Reiet S I NI TR Sl B M ST BT N WS M

BEI®F _ON EFHALF OF PETTTICNERS

STATEMENT OF FACTS

Petitions for the appointment of viewers were filed by your petitior}ers
on June 1, 1955 in the Court of Quarter Sessions of Cambria County to assess
damages occasioned by the appropriation of portions of their lands persuant to a
plan of the Department of Highways of the State of Pennsylvania. Said plan was
Signed by the Govenor of Pennsylvania on June 1, 1950 and duly recorded in the
office for the Recorder of Deeds in Cambria County. This plan widened and paved
a portion of State Highway Route Ho. 222 located in Si;oneycreek Township, Cambrig
County, requiring the Highway Department to enter onto the lands of your petite
icners. -

By Order of Court, a Board of Viewers was appointed to each petition,
thereafter the Department of Highways petitioned for 2 Rule to Show Cause why
the Board of Viewers heretofore appointed should not be diesmissed. The Tepart-
ment alleged, in support of their Rule that there was no condemnation in 1950,
but that the entry onto the land of your petitioners was persuant to a conde;n—-
nation of said land on March 19, 1924,

the testimony indicates that the Plan of 1924 changed the existing 40
feet right—of-way to a 60 feet right-of-way, and said plan was signed by the Gov
ernor and recorded with the Department of Highways, in Harrisburg, Pennsylvania.

Said plan was never recorded in the Recorder of Deed's 0ffice, Cambria County.

I i
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The facts also show that during the 1924 reconstruction, that the department
never entered on any portion of your petitioners land hut kept within the lim-
its of the original 40 feet right-of-way. During the 1924 reconstruction )
neither the Department, nor the Commissioners- of Gambria County ﬁegotiated,
agreed nor attempted to agree with your petitioners or predicessors in title
as to damages allegedly arising out of the taking of an additional 20 feet
right-of-way. The first notice or knowledge that the Department of Highways

claimed any portion of their lands was at the time of construet in 150,

UESTIONS

l. Does the Court have jurisdiction to determine facts and questiong
of law applicable thereto upon a petition to dismiss the appointment of viewerss

®+ What was required of the Department of Highways for a valid con-
demnation of a righteof-way under the fct of 19011, May 51, P.L. 468 as amend?d
by th2 Act of 1921, ppril 6, ®.L, 1077

ARGUEMENT

As to the question of jurisdiction, I am unabie %o find any case rais-
ing the specific question, such procedure as presently before the Court seems to
have teen condoned in May vs the County of Westmor=iand 98 Pa Super 488. In
that cé.se a condemmation proceeding was before the Superior Court on shotion to
quash the appointment of viewers and the Gourt stated that since no depositions
were taken nor a certified copy of the plan showing the taking placed in evid-

the cuestion
ence, it was impossible to determine/before them @ndreturned to the lower Court
for further action, however the Court did not criticize the mode of determining
the issues. - -

To determine the proper method of condemnation on the question before
the Court, we must look to the Statute creating the present highway system in
Pennsyl_vania. The system was created by the pct of 1511, May 31, P. L. 468,
which stated Specifically those routes which were to comprise said system of

which Route No. 222 was one of those so designated. The act further Frovided

that in those instances where the routes which were designated as state highways

contained portions which were dangerous or inconvenient to the traveling publie,

-
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the Commissioner could divert the route to correct the danger or :'anonveni-ence o'
sumitting a plan to the Governor and approval by him (Act 1911, May 31, P.I.
468, Sec. B8). Section 16 of the Act .2lso provided a method of compensation g
land owner where his property was taken by reason of the aforesaid divergence.
Thie section reouired that, "Before the Commissioner shall undertake the constrj—
ction, reconstruction, or improvement of any State Highway on the plan of the
State Highways, wﬁerein a change of existing lines and location is necessary anc'E
damages is likely to result to abutting property; he shall when possible, enter
into an agreement with the owers of Said property as to the amount of damages
to be paid to said owner or omners by the state _ _ _ _ _ «" The remaindex
of Section 16 provides in event agreement could not be reached, the Commissionen
may proceed with construction and the owners may pregent their petitions to the
Court for appointment of viewers to assess damages.

The act of 1921 April 6 ®.L. 107 amendad Sgctions 8 and 16 of the
aforesaid act to provide under Section 8, a means ‘of widening highways and es-
tablishing ultimate widths for future construction by placing a plan on record
in the proper counties. Section 16 of the Act was amended to provide that be~
fore the Comnissioner Shall undertake construction etc., where there may be dam-
age to abutting property owners, he shall notify the County Commissioners of the
Proger county in writing of the contemplated change in existing lines and loca~
tions, whereupon the County Cormissionews, when possible, shall enter into agree-
ment with owners as to damages, which damages if agreed upon shall be pad by the
county, if can not reach agreemeni, the owners can petition for the appointment
of viewers to assess damages.

The Pennsylvania Constitutiorll Art. I, Section 10, qualifies the states
ri;ht of eminent domain by requiring njust compensation" be made to the owner of
property taken. Art. I, Section 9, of the Constitution of Pennsylvania states
that no one can be deprived of his life » liberty or propertjr, unless by judgment
of his peers or the law of the land, The Fourteenth Amendment to the Constitution
of the United States requires that no state deprive any person of life, liberty

or property without, "due process of lzw®, These sections of both the Pennsylvan]

Constitution and the éonstitution of the United States require as a fundamental

quest of due prccess that there be notice and an oppor't;unity for hearing,
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(Mllane v Central Hanover Bank & Trust Co. 339 yS 506 (1850), 70 s. ct. 652)
(Pagni v Commonwealth 179 Pa Super 213)

The Act of 1937 May 28, P.L. 1019 Art. IV Section 58 requires strict
construction of all laws in derogation of the common law and particularly pro-~
visions conferring the power of eminenTt. domain.

The &ct of 1511 May 31, P.L. 468 a8 amended by the Act of 1921 set up
a reasonable means of condemnation for highway purposes under the states power
'of eminent domain. (ne of the requirements of the Act of 1911 was that the Gom:
missioner of Highways enter into or attempt to enter into agreements with abutt-
ing property owners whose property would be damaged as to their damages. The

Amending Act of 1921 releiwved the State of the payment of damages and placed thi

L

burden on the County, it set forth a mandatory requirement that the Commissioner
of Highways notify the County Commissionersin writing of the probability of dam~
ages to abutting property owners. Im addition, thic amendment set forth a man-
datory requirement that the County Commissioners agree, where possible, with
damaged property owners as to the amount of their damages. In the case before
the Court none of these acts were done. For the legislature to .set forth a
constitutional method of exercising the eniinent domain by the state highway
department, tut not to require the department to follow that method is to make
a mockery of the safegnards of the constitution of the Commonwealth of Permsyl-
vania and the United States.

Art. 1, Section 9 of the Pennsylvania Constitution and the l4th Amend-
ment of the United States Constitution prohibit the taking of property without
d1;e process of laws, the fundamental requirements of due process are reasonable
notice and an opportunity for hearing. The exercise of the right of eminent do-
main by condemnaticn proceeding is a taking of property and mist be by due pro—
cess of law, failure of reasonakle notice and an cpportunity for hearing invalid-
ates the condemnation. In effect there is no exercise of eminent domain by the
Department of Highways until they have complied with all of the required proced-

res as outlined by the Act of Assembly granting them that power.




_and/or the County Commissionerscomplied with Section 16 of the Act of May 51,

‘your petiticners. The testimony in this case further shows that there was no

»

The case of Pagni v. Commonwealth 179 Fa Super 213 (1955) is similar
in facts as the question befofe the Court, however it was only argued and de'cidfe
ed on the question of the Statute of Limitations as set forth in Act of June 11,
1935 P, L. 302 Section 1, 12 PS Section 43. The Courts reasoning in that case
wonld seem to support our contention, that there can be no valid exercise of e
inent domain uniess all the requirements imposed by the Act of the Legislature
have been complied with, otherwise the 1egisla‘tu_re viould have fo be presumed to
have disregarded Art.l, Section 9 of the Constitution of Pennsylvania and the
14th Amendment of the Federsl Constitution. In the face of the Act of May 28,
1937 . L. 1019 Art. IV, Section 52, 46 P, S. 552 (3) this presumption would nofi
be valid.

The Department in its brief has cited numerous cases dealing with div-
ergence and eétablishing of ultimate widths, however since there is nothing to

the contrary discussed in these cases it must be assumed that the Department

1911 P. L. 468 or amended, or there was an actual physical entry upon the land
80 as to provide notice of a taking to the omwners. That is not, the case before
this Court, under the plan of 1924 all construction was within the original 40

ft. road bed and at no time until 1950 was there an entry onto the lands of

notice in writing to the County Commissionemncr attempt by either the Depart—
ment or County Commissiones to agree with the owners as to damages. Eii:.her of
these two happenings would probably have been notice of the Departments taking,
but they did not happen. '

' Th-e Department further contends that if Section 16 was not complied
with and no nc;tice given to the owners in 1924 that this would at most, only
t0l1l the Statute of Limitations and the County is liatle to only those three
peiitioners who owned their properties in 1924. To permit this theory to stand
would allow the Department to confiscate property of six of your petitioners
under the guise df eminent domain thereby ignoring the constitutional require—

ment of ndue compensatiort and "due process of lawf.
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CONCLUSION

It is respectfully submitted thats

(1) The Court has jurisdiction to pass on the facts and questions
of law,

{2) The alleged condemnation'under the plan of 1924 did not comply
with the Act of the legislature granting the Department of Highways the use of )
eminent domain and therefore was not a valid exercise of eminent domain.

(3) The plan of June 1, 1950 was the first proper exercise of eminent
domain by the Department of Highways and the taking of the property of your
petitioners was under that plan.

(4) Your petitioners filed their petitions for the appointment of
viewers within the statutory period and are entitled to Just compensation for
the taking of their property, from the Department: of Highways -o:f.‘ the Common-

wezalth of Pennsylvania.

Respectfully submitted:

EDWARD J. HARKINS
GERALD K. GIBSON

by»éﬂﬂwﬂ-
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No. 14 June Sessions, 1955,

Road Docket.

IN THE COURT OF QUARTER
SESSIONS OF CAMBRIA COUNTY, PAL

IN THE MATTER OF THE CHANGE
OF 1OCATION AND LINES OF THE
HIGHWAY KNOWN AS STATE
HIGHWAY ROUTE NO. 222, IN
THE TOWNSHIP OF STONYCREEK,
IN SAID COUNTY AND STATE.

ORDER,

FRANCIS J. LEAHEY,
OFFIQIAL STENDGRAPHER FOR THE
FORTY-EBEVENTH JUDIOJIAL
DISTRIOT




IN THE MATTER OF THE CHANGE
OF LOCATION AND LINES OF THE
HIGHWAY KNOWN AS. STATE
HIGHWAY ROUTE NO. 222, IN
THE TOWNSHIP OF STONYCREEK,
IN SAID COUNTY AND STATE.

IN THE COURT OF QUARTER SESSIONS
OF CAMBRIA COUNTY, PENNA,

No. 14 June Sessions, 1955, Road
Docket.

ORDER

NOW, March /< , 1959, in accordance with the Opinion of
this Court entered to No., 6 June Sessions, 1955, Road Docket,
the rule to show cause why the petition of Melvin C. Strong and
Eileen N. Strong, husband and wife, for the appointment of Viewerg
should not be dismissed is made absolute and said petition is
dismissed and the Order thereon vacated.

The rule to show cause why the County of Cambria should

not be joined as an additional defendant is hereby dismissed,

BY THE COURT:

Inidtd

¢ T,
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NOTE~Rule 43 requires appeliant, immediately upon .entering his appeal, to serve notice thereof on the opposite party
or his counsel and to flle prompily in the Court below proof of the service of such notice.

IN THE MATTER OF THE CHANGE OF
LOCATION AND LINES OF THE HIGHWAY
KNOWN AS STATE HIGHWAY ROUTE 222, No. 14 June Term, 19 2D
IN THE TOWNSHIP OF STONYCREEK, (Number in court below)

COUNTY OF CAMBRIA AND STATE OF
PENNSYLVANIA

Y

To Appellee or his Counsel:
April 23, 1959

You are hereby notified that on
an appeal was taken to the Supreme Court of Pennsylvania in the abﬁve
entitled case at No. 147 Maroh Term, 1959, by Melvin C, Strong and

Eileen N, Strong and that this appeal will be on the

list for the Week of__ September 28, 1959, at Pittsburgh.

- .
Attorneys ;or Appellant.

77 y
b?ﬂdﬂ’? <7 19 7, Service of the foregoing notice is
hereby accepted.




No. 1i June Sessions, 1955

(Number 'in court below)

Notice of Appeal and
Acceptance of Service.

Ll Qori 27 /555
}(@\%&M

. T T —




I

No. 1l ;une Sessions, 1955

IN THE COURT OF’QUARTER‘SESSIONS
OF CAMBRIA COUNTY, PENNSNLVANIA

g ==
E. '-"‘“-; R

IN THE MATTER OF THE CHANGE OF
LOCATION AND LINES OF THE. HIGH«

222, IN THE TOWNSHIP OF STQNY-—
CREEK, COUNTY OF CAMBRIA‘AND‘
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INuTHE COURT OF QUARTER SESSIONS OF CAMBRIA COUNTY, PENNSYLVANIA

i* XL
'I'-. -:
c. ri

IN THE MATTER-OF; THE' CHANGE OF . I

LOCATION AND !LINES OF THE HIGH- |

WAY KNOWN AS STATE HIGHWAY ROUTE ! No. 1 June Sessions, 1955
222, IN THE TOWNSHIP OF STONY-

CREEK, COUNTY- OF;CAMERIA AND ) 8 Case of Melvin C, Strong and
STATE OF PENNSYLVANIA, Elleen N. Strong

I hereby certify that the value of the property and the

amount in controversay 1n the above case tried before me is leas

kel

than $5,000.00,

Judge




At g 34,1555 - £

IN THE MATTER OF THE CHRNGE OF : IN THE COURT OF QUARTER SESSIONS
LOCATION AND LINES OF THE : OF CAMBRIA COUNTY, PA.

HIGHWAY ROUTE 222, IN THE 1

TOWNSHIP OF STONYCREEK, COUNTY i

OF GAMBRIA AND STATE OF 3

PENNSYLVANIA, : No. 14 June Sessions, 19585,
itr

To all of which counsel for petitioner excepts and prays
that an exception be noted and bill sealedy all of which is, the
day and yesr aforesaid, asccordingly done, .. . — - —- -

ALTON A. MgDONALD, J. (SEAL)




Nos. 6,7,8,9,10,11,12,13 and

14, June Sessions, 1955.Road
IN THE COURT OF QUARTER SESSICNS

OF CAMBRIA COUNTY, PA,

IN RE: PETITIONS OF ROY B,
GRIFFITH, ET AL., IN THE
MATTER OF THE CHANGE OF
LOCATION AND LINES OF THE
HIGHWAY KNOWN AS STATE HIGH-
WAY ROUTE NO, 222, IN THE
TOWNSHIP OF STONYCREEK
COUNTY OF CAMBRIA AND STATE
OF PENNSYLVANIA,

TESTIMONY,

FRANCIS J. LEAHEY,
OFFICIAL STENOBRAPHER FOR THE
FORTY-SEVENTH JUDICIAL
DISTRICT




IN RE: PETITIONS OF ROY B.
GRIFFITH AND CATHERINE MARIE
GRIFFITH, HUSBAND AND WIFE;
CARL MONTAG AND VELETTA MONTAG)

HUSBAND AND WIFE; ZELPHA PENROD;

CLYDE EDWIN KEIPER AND KATHRYN
MARGARET KEIPER, HUSBAND AND
WIFE; THOMAS RICHARD SMITH AND
DORIS MARIE SMITH, HUSBAND AND
WIFE; CHARLES WISSINGER AND
ALDA M, WISSINGER, HUSBAND AND
WIFE; FREDERICK E, GRIFFITH;
MELVIN R. STRONG AND EDNA MAE
STRONG, HUSBAND AND WIFE; AND.
MELVIN C, STRONG AND ELILEEN N.
STRONG, IN THE MATTER OF THE

CHANGE OF LOCATION AND LINES .OF
THE HIGHWAY KNOWN AS STATE HIGH-

WAY ROUTE NO, 222, IN THE TOWN~-
SHIP OF STONYCREEK, COUNTY OF

CAMBRIA AND STATE OF PENNSYLVAN-

IN THE COURT OF QUARTER SESSION
OF CAMBRIA COUNTY, PENNA,

Nos. 6,7,8,9,10,11,12,13, and
14 June Sessions, 1955,
Road Docket.

PETITION FOR RULE TO SHOW CAUSE

1A, . :
INDEX
PETITIONER'S - DIRECT CROSS~ REDIRECT RECROSS~-
WITNESSES: EX, EX, EX, EX,
Frank P. Naus 1% 22  26-45-54 28-49-59
=
Howard E. Breneman 36 37 -
~===000===~
RESPONDENTS
WITNESSES:
1 Roy B. Griffith 60 62
Zelpha Penrod 64 66
Maurice A. Springer 67 68

b
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IN RE: PETITIONS OF ROY B.
GRIFFITH AND CATHERINE MARIE
GRIFFITH, HUSBAND AND WIFE;
CARL MONTAG AND VALETTA MONTAG;
HUSBAND AND WIFE; ZELPHA PENROD;
CLYDE EDWIN KEIPER AND KATHRYN
MARGARET KEIPER, HUSBAND AND
WIFE; THOMAS RICHARD SMITH AND
DORIS MARIE SMITH, HUSBAND AND
WIFE; CHARLES WISSINGER AND
ALDA M. WISSINGER, HUSBAND AND
WIFE; FREDERICK E. GRIFFITH;

* MELVIN R. STRONG AND EDNA MAE
STRONG, HUSBAND AND WIFE; AND
MELVIN C. STRONG AND ELILEEN N.
STRONG, IN THE MATTER OF THE-
CHANGE OF LOCATION AND LINES OF
THE HIGHWAY KNOWN AS STATE HIGH-
WAY ROUTE NO. 222, IN THE TOWN-
SHIP OF STONYCREEK, , COUNTY OF
CAMBRIA AND STATE OF PENNSYL-
VANIA.

IN THE COURT OF QUARTER SESSION
OF CAMBRIA COUNTY, PENNA.

I

Nos. 6,7,8,9,10,11,12,13, and |
14 June Sessions, 1955,
Road Docket.

PETITION FOR RULE TO SHOW CAUSE

Courthouse,
Ebensburg, Pa.,
January 15, 1958,

BEFORE THE HONORABLE ALTON A. McDONALD, JUDGE OF THE FORTY-
SEVENTH JUDICIAL DISTRICT,

APPEARANCES:

For Petitioner, Department of Highways, Commonwealth of
Pennsylvania: Edward F., Peduzzi, Esq., and
Michael Deckman, Esq.

For Respondents: William Shahade, Esq., and Gerald K,
. Gibson, Esq., for Edward J. Harkins,
Esq.
- For Cambria County: William D. Shettig, Esq.
BY THE COURT:

Mr. Peduzzi, since you are the petitioner on the rule perhapg
you should start by giving us a background of the matter.
BY MR. SHETTIG:

If the Court please, there is another petition for rule to
show cause why Cambria County should not be joined as a party
defendant in the proceedings.
BY MR. PEDUZZI: |

If the Court please, there was a change of location or widen-

ing of a road in Cambria County known as Route No. 222 in the
1 {
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- taking of any land in 1950, that the road is within the lines of

- BY THE COURT:

Township of Stonycreek, and as a result thereof certain of the
owners of property abutting on the said highway filed petitions
in the Court of Quarter Sessions for the apointment of viewers
to assess damages. The Commonwealth of Pennsylvania, Department
of Highways, has filed a petition for rule to show cause why the
petition fér appointment of viewers should not be dismissed, and
it alleges as a reason that there was no taking of any property
by the widening or relocation of the highway in 1950, for the
reason that any taking or change in the highway was done within
the legal right-of-way as was established by the Department of
Highways on March 19, 1924, and that all the taking that was done
in 1950, I believe, was the taking of the property that was con-
demned by the Commonwealth in its plan of the highway that was

made on March 19, 1924, Of course, we would like to allege other

reasons,
BY THE COURT:

1s there then a factual question here that will have to be
determined as to the lines of the original right-of-way in 1924%
BY MR, GIBSON:

Well, the unfortunate situation is, your Honor, the Common-
wealth of Pennsylvania has all the facts in their control,

BY MR, PEDUZZI:

What we propose to do this morning is present whatever facts
the Commonwealth has, present its plans, to form the basis on
which a decision can be made on these questions,

BY THE COURT:

Then, that is, you would propose to show there was no actual

the right-of-way of the 1924 takiﬁg?
BY MR. PEDUZZI:
That is right,.

You will show that. Is that what you are referring to, Mr.
2
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Gibson?
BY MR. GIBSON:

Yes. They have all the facts.
BY MR, PEDUZZI:

Of course, as Mr., Gibson knows, there is a considerable
question of law still involved, and we would like to have the
facts placed on record so that the law that was then applicable
can be applied, or if it wasn't applicable, the law in 1950 can '
belapplied. depending on the facts established.

BY THE COURT: _

The primary purpose heretoday then is to get the facts on
the record?

BY MR. PEDUZZI:

That is right.
BY MR. GIBSON:

The Commonwealtht!s facts, becaﬁée to date: we really haven't
known what their contentions are. We know they are relying on
their plan of twenty-four, but that is the extent of it.

BY THE COURT:

All right. Mr. Gibson, what is your position?
BY MR. GIBSON:

Qur position is simply that they have not complied with the
requirements of the statutory provisions for a State Highway
System, and until we have all the facts that the Highway Depart-
ment have, we are not in much of a position to go forward, but
we do contend with the knowledge we have that they have not com-
plied with the statutes applying in this case, and that the
actual taking was in the year 1950, at which time the plan-was
put on record in Cambria County. The plan signed by the Seéretgx
of Highways and the Governor, and recorded in the Recorder of
Deeds Office for Cambria County.

BY THE COURT:

Well, do you mean you cannot say now without testimony in
: - 3
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what way they have not complied with the provisions?
BY MR, GIBSON:

I can only speculate it at the present time. I believe the
burden is on the Commonwealth to prove that they have complied
ﬁith the law. This is a statutory highway, and I think it re-
quires strict construction of all of the procedures set forth
in the Act.

BY MR, SHETTIG:

If the Court please, representing Cambria County, we have
been brought in on a petition for rule to show cause why we shoul
not be joined as a party defendant in these some nine condemna-
tion proceedings before the board of viewers. This was done just
last month, quite sometime after the proceedings were instituted
We were brought in on the theory that the county is responsible,
either under an Act of Assembly, or by agreement with the Highway
Department, for either all or at least a portion of the damages
which may have been sustained by the various property owners in-
volved. I have prepared an answer to the petition and have
acceptance of service by the attorneys involved and would like
to file that in open court, if I may, setting forth that the facf
in.the first two paragraphs of the petition, which are merely thj
fact that abboard of viewers has been appointed and that the HigH
way Department has been named as a defendant in the original
petition, but the averment in the third paragraph is to the effed
that the county is responsible for any property damages in these
nine cases, and we deny that for two reasons. One, under the
Acts of Assembly the county must accept and approve the plans
for any changes in widths or lines or location before it can
become liable for damages to a property,abutting property owners,
and that the county did not accept or approve these particular
plans; and secondly, that we raise the question of the Statute
of Limitations having expired. Now, the county is somewhat in

4
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same position as Mr. Gibson as far as just what wgs:done by the
Highway Department when, but I have reviewed the different Acts
of Assembly pertaining to the county'!s responsibility and also
what must be done by the Highway Department by way of preparation
of plans, the approval by the dpvernor, and recording, and so on,
and, as I understand the facts, some of which aré not in the
petitions or on record yet, but which will put-iﬁﬁzecprd, there_
are actually three plans involved in this controversy pertainingu
to this particular section of highway. There was a plan prepared
by the secretary, or,I believe, he was then the Commissioner of
Highways in 1924, approved by the Governor, and some work of con-
struction was done in accordance with this plan. The Highway
Department take the position that the damage which these people.
are claiming now was done at that time, or at least the property
was condemned at that time,
BY THE COURT:

That was a widening, was it?
BY MR, SHETTIG:

A widening, as I understand. I should say.the property was
condemned in accordance with the width of lines on that map. Now
if such was-a fact, the county then would take the position that
any claims are barred by the Statute of Limitations, and we, or
anybody else, shall not be a party to these proceedings. There
was another plancin 1941 which was prepare .by the Secretary of
Highways and approved by the Governor. Now, in backing that up
as far as pointing to the county, the Highway Department makes
reference to a resolution adopted by the County Commissioners on
August 8, 1941, where the Commissioners resolved that Cambria
County agrees that they will assume the liability for changes of
State Highway Route 222-5 in Stonycreek Township between stations
1916-64.5 and station 1938-56.83. The county also assumes all
damages arising out of any change or alteration of the drainage

5
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resulting from the construction of this particular highway. Now,
that was in 1941 that the county agreed to that. At that time the
Act of Assembly as far as the responsibility, or who was respon-
sible for damage to abutting property owners was governed by the
Act of 1935 and prior Acts. The prior Acts briefly provided that
the--I am sorry, that should be the Act of 1937 and prior Acts,
which provided that after a plan is prepared by the Secretary off

»

Highways and approved by the Governor that hé shall notify the
Commissioners of any changes in these plans from existing plans
in writing and then the Commissioners shall enter intoc agreements
with the various property owhers and regardiess of whether or not
an agreement is entered into the State may go ahead and construct
and either the county or the property owner may petition the Couri
of Quarter Sessions for the qﬁointment of viewers and so on forii
final determination., The county if it refuses to agree then, I
should say, if it accepts the changes, these plans, automatically
assumes the property damage and liability, but if it refuses,to
agree, then it is the State's responsibility. Now, in this case,
the State is pointing to this 1941 resolution, or at least I
imagine  they are going to.say that we have accepted responsibility
here, However, I would like to call the Court's attention to the
fact that this was in 1941, the actual condemnation or construc-
tion and damage to the property was not until 1954, and after,

or between those two dates, forty-ope and fifty-four, there was a
change in the law as to the method of determining the responsibili
between the State and the county for damages, and we don't think
that the county could be held to a resolution in 1941 accepting
responsibility because of the change-in the law and also the
change in valge of the properties. I think the Court could take
notice that the values of property greétly.increased between thosd
two dates, and the county acceptance in 1941 would have been predi

6
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cated on an estimated damage to the property owners and so on,

and then to hold the county actually sixteen years later liable
would greatly increase the amount of damage. Now, as I understand
Mr. Peduzzi's position, he takes the 1924 plans and says that the
condemnation was effective as of that date. If such is a fact,
then the county and everybody else is out, because of the claims
being barred by the Statute of Limitations. If, if I undersand
Mr. Gibson's position correctly, pe is taking the 1950 plans and
saying that is when the condemnation was effected, and the peti-
tions for the appointment of viewers were filed within the Statutd
of Limitations, which is six years. We believe that that would
let the county out, because there was a change in 1945 in the Act
as to the responsibility between the State and the county for the
road damages and requiring that we agree, specifically requiring
that we agree to assume the damages, and we have not agreed in
1950 to the damages, to assume the damages under the 1950 plans.
BY THE COURT:

Tell me what happened between 1924 and 1941 that brought
about the agreement with the county--was there a change in the
plan?

BY MR. SHETTIG:

Well, in 1941 there were plans prepared, but I don't believe
there was any construction,
BY MR. PEDUZZI:

Yes,

BY MR. SHETTIG:

Was there construction?
BY MR. PEDUZZI:

Yes. There was construction on the other side of the highway
BY THE COURT:

Were any of_these properties affected by that construction?

BY MR. PEDUZZI:
No, none of these properties. They are on the opposite side,
7




BY THE COURT:

You have the county;s agreement as to that particular damage
BY MR, SHETTIG:

I believe that is true,

BY THE COURT:

Rather than the damage fhat is at issue here today.
BY MR. PEDUZZI: |

That may be.

BY MR. SHETTIG:

The question is though.that worries me, is the fact that
these width lines at that time on that 1941, if the width lines
are wide enougﬁ to bring in these properties whether or not the
county was in ii. I think, as far és I reviewed this thing last
night, there is only one way that the county can be held and that
is if the Court adopts that the 1941 plans were the ones that
condemned it, the.propefty, and then the claims are barred by the
Statute of Limitations._

BY THE COURT:

Well, that may be. I can see there are s lot of complicated
questions here., I am not too much concerned about the legal
questions, but I am concerned about the jurisdiction of this Courd
to determine the factual questions in a proceeding such as this,
BY MR, SHETTIG:

Your Honor, can I analyze what we have before us. Maybe it
will help all of us., At least it will help me, sometimes thinking
out loud. We have petitions for the appointment of viewers filed
and in one or two cases the viewers met upon the property for the
view itself, then the matter laid dormant for quite sometime, and
was recently revived by a petition4for rule to show cause why the
appeintment of the viewers should not be stricken. On the basis,
as I understand Mr. Peduzzi, the condemnation was actually in
1924, and therefore he is raising the Statute of Limitations as

a bar to any claims. Is the question of Statute of Limitations

for the determination of the_board of viewers or for the Court?
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Is thay a question of law, or is it a question of fact? Now, in
determining whether or not the statute is barred, or the Statute
of Limitations is a bar here, the Court must, I think, find
certain facts, becausé they_arg not clear, and we hawe gotten
ourselves into 5 point wher::al:uestion of mixed law and fact,
and then it is for the Court's determination rathé} than a board

of viewers or a jury.

BY THE COURT:

»

Assuming that the viewers had gone ahead with their proceedinpg,

of course, first of all they establish title. Now, in the title
here is the question of the right-of-way. Certainly if the right-
of-way was condemned properly back in 1924, then the Statute of
Limitations is applicable; but don't we have to determine the
facts before we can determine the law, before we can determine
whether the statute does apply, and the facts would almost have
to be determined by some other tribunal.

BY MR. SHETTIG:

If I may interrupt. We have either one of two courses facing
us., Either this is a question of mixed law and fact, which is fox
the Judge; or a question of plain and pure simple fact, which is
then for a board of viewers,

BY THE COURT:

This is not an equitable proceeding where the Judge can de-
termine the facts.
BY MR. SHETTIG:

No, I will grant that, but I think in any proceedings where
you have such a mixed question of law and fact that it is hard.to
determine just which is fact and which is law that that is then
for the Court to determine. I believe I cited that to you in a
brief.

BY THE COURT:

Well, wouldn't the question law as to the viewers* report be

decided on exceptions to the report after the viewers have found
9 N .
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the facts?
BY MR. SHETTIG:

Well, that is one method, but_ign't this another method, Jjust
the same way as we have in regulaii:tiions that I can file an
answer and then move for judgment on the pleadings, or I can wait
and move for a compulsory nonsuit or directed verdict?

BY THE COURT:

That is quite true, but then you have all of your facts
extablished by the pleadings. Here we have not., We have to ex-
tablish facts on sworn testimony here. 1 concede that we do at
times determine questions of law as they apply to facts, but the
facts are agreed, but here apparently there is no agreement. Now,
if you can agree on the facts, then I can apply the law to them;
but you certainly cannot agree on Mr. Peduzzi's position, because
if you do it is obvious the Statute of Limitations bars the

claims,

(Off the record discussion).

BY MR. SHETTIG:

I can agree with either one, and get out of it completely.
BY THE COURT:

I can see your position. You figure you are out under 1924
or 1950, I am thinking about the psoiiion of the Commonwealth
and the position of the claimants here. Well, since we are all
here, how detailed is the testimony going to be?

BY MR, PEDUZZI:

As far as we are concerned it is not going to be too gréat
a detail. We want to present the plans and offer those in evi-
dence and show what the Department of Highways has, and that is
it.

BY THE COURT:

Up to this point there is not too much known by the property

owners. DPerhaps it would be better to bring it out on the record,

10




then you can proceed from there, unless you dbject¢to taking
tesiimony at all?
BY MR. GIBSON:

Well, I would like to know what constitutes plans, I mean,
I don't want a plan of 1924 claiming what was originally a right-
of-way when there is no original right-of-way plan. When a
State Highway Department took over this road as a state highway,
did they have a pian of that highway of the widths and so forth?
BY MR, PEDUZZI:

The 1924 plan shows the lines of the original highway.
BY MR. GIBSON: '

Where is the original plan of that highway?
BY MR. PEDUZZI:

I don't know whether there is any such plan in existence.
It was a turn-pike, I understand.
BY MR. GIBSON:

I think that is going to have to be put on record before we
can do anything,
fY THE COURT:

Is this the Bedford-Scalp Level turnpike?
BY MR, PEDUZZI:

Yes.
BY THE COURT:

And ybu.are talking about the original lay-out of that roadé
BY MR. GIBSON:

When the State Highway took it over--when the State Highway
Department took it over, or the State took it over.
BY MR. PEDUZZI: .

That is when they took it over, in 1924,
BY MR. GIBSON:

No. It was designated in 1911 as a State Highway.

BY MR. SHAHADE:

In order to show diversions, you will have to show the
11




original plan, if you waﬁt to show a diversion.
BY MR. PEDUZZI:

Well, the 1924 plan does show where the original highway
laid, then it shows the superimposed new highway on it.
BY THE COURT:

Was it a State Highway in 1924, that is Mr. Gibson's ques-
tion?

BY MR, GIBSON:

Well, it was a state highwqy, but what was the original
state highway, or the original highway taken over by the State,
and when and what were the widths?

BY THE COURT:

Maybe they can answer that.
BY MR. GIBSON:

I mean, I don't see where they can incorporate in a plan
of 1924 lines they contend were the original lines, if there is
no plan showing the original lines when the State took it over.
How else can you determine diversions?

BY MR. PEDUZZI: |

That is it. The 1924 plan does show the original lines of
the highway and it shows then the changes,

BY MR. GIBSON: _

All right. where did they get that information? I want
the plan that they superimposed in your ptan of 1924,

BY MR. PEDUZZI:

They get the information from the survey that was made at
the time the 1924 plans were prepared. They show the right-of-
way of the road as it existed and also the right-of-way of the
road as it was changed. One is superimposed on the other.

BY MR. GIBSON:
But where do the original widths of the highway come from?

I mean, when were they established?
12




BY MR, PEDUZZI:

I don't think we have that information., I don't think it is

necessary.
BY THE COURT:
and

In view of the fact the road was there, was there longer

than twenty-one years, would it matter? -
BY MR. GIBSON:

If they are going to stay in the road bed, I say no.
BY THE COURT: '

The 1924 plan was a widening rather than a diversion, was
it?

BY MR. PEDUZZI:

It was a reconstruction of that highway.

If the Court please, I would like to introduce Michael
Deckman. He is an attorney for the Department of Highways. I
would like to have Mr. Deckman admitted specially for this
matter.

BY THE COURT:

We will allow the admission,
BY MR, DECKMAN:

Thank you, 1 would like to get into this discussion here.
As fﬁr as the original road, the road may have been taken over
in 1911 by the Sproul Act, but at that time no plans were drawn
up. The government just took over the roads as they lay on the
ground. This 1924 plan is the first plan that the. State Highway
drew up regarding this particular road, and the plan shows how
the old road lay right on the ground., It is shown on this plan
by dotted lines, and you can see by other lines where we put the
1924 construction.

BY MR, PEDUZZI:
So that is all the department can possibly have.

BY MR. DECKMAN:
If you want more than thai:é I don't know where you would




ever get it, because it just doesn't exist,
BY MR. GIBSON:

I don't know where you could get it either, They are contend<
ing diversions, we would have to have something to start with.
BY THE COURT:

A reconstruction.

BY MR. GIBSON:

A reconstruction, not a diversion. Do I understand that - -
BY MR. DECKMAN:

A reconversion from this road that lay on the ground, and
our plan shows that.

BY THE COURT:

Well, a reconstruction may be a diversion or a widening. It
may be both,
BY MR, DECKMAN:

It is both. 1In some places its an actual relocation, goes
many feet fromzthegalderodd.i: Ihzmany places it is just a slight
divergence, the rounding off of a curve.

BY MR. PEDUZZI:

If this 1924 plan did not have drawn on it the old road, then
I can see Mr. Gibson's point of view, but it does. It is definite+
ly plotted on the plan, plus the new road as it was paved,
BY MR. GIBSON:

Wasn't this road paved prior to 1924 with macadam?

BY MR. DECKMAN: |

I don't believe so.
BY THE COURT:

I believe it was.
BY MR. DECKMAN:

This is the first pavement that the State put on.
(Off the record discussion).

BY THE COURT:

Well, rather than discuss it any more, I think we can see the
14




problems that are involved. Let us get the facts on the record
and argue it later.

_ Mr, Shettig, did you say you had another pgtition to file?
BY MR. SHETTIG: ‘

No. Mr. Peduzzi actually has two petitions. One to dis-
miss the board of viewers, and one to bring in the county as a
party,
BY MR, PEDUZZI:

I would like to call Frank P. Naus.
FRANK P. NAUS, called, sworn.
DIRECT EXAMINATION BY MR. PEDUZZI:

@ Where do you reside, Mr. Naus? A 608 Clark Street,
Hollidaysburg.,

@ Are you employed at the present time, and if so with whom?
A I am employed by the Pennsylvania Department of Highways at
the present time,

Q@ And in.what capacity? A As District Plans Engineer,

Q@ How long have you been employed by the Highway Department?
A Since 1925,

Q@ Are you a registered engineer? A Yes, sir. _

Q@ And how long have you been a registe&ed engineer? A ApproxiT
mately, I would say from memory, about eleven years.

Q Have you served with the Department of Highways in this dig~
trict for sometime? A 1In this district, District 9, since 1928
when the district was established as District 9,

Q@ Mr. Naus, do you have with you the official plans of the High-
way Department showing the location and lines of the highway as
established in 1924 for Route 222, Stonycreek Township? A, I have.

Q@ These plans that I show you, Mr, Naus, are the official plans
of the Department of Highways of the Commonwealth of Pennsylvania,
is that correct? A That is right,

Q@ And they are maintained at your office at Hollidaysburg in

District 9?2 A Prints of the plans which we have here are our fiﬂe
15




plans, The originals, I believe, are in Harrisburg; but these
are prints of the original plans.

G These are prints of the original plans as maintained in your
office? A That is right. |

Q@ Do these prints show when these plans were approved by the
Secretary of Highways and the Governor of the State? A The
plans were approved by the Secretary of Highways on March 4, 1624,
and by the Governor on March 19, 1924,

BY MR, PEDUZZI:

Do you have any objection to these plans, Mr., Gibson? They
are prints that they maintain in their office.
BY MR, GIBSON:

Q@ Do you know of your own knowledge whether these plans are on
record in Harrisburg? A We have to get our prints from the origi
nal plans in Harrisburg. The original tracings for thése plans
are in Harrisburg from which we get our prints.

BY MR, PEDUZZI:

Q That are maintained in your office? A And these are the
prints that we get from the central office in Harrisburg, from the
original tracings. The central office--I might bring out--our
central office in Harrisburg keep on file the original tracings
and if we require prints of those plans we get them through our
central office and they make blueprints from the original tracing.

Q@ In other words, none of the districts maintain any original
tracings at all, is that correct? A No. The original tracings
are on file at the central office. |

Q@ In the Department of Highways in Harrisburg? A That is

correct,

Q@ And these are prints made from the original tracings? A That

is right,

BY MR. GIBSON:

Are you offering these, Mr. Peduzzi?
16




BY MR. PEDUZZI:

No, I haven't offered them.
BY MR. GIBSON:

Well, when you do, I want to know for what purpose.
BY MR, PEDUZZI:

Q@ Now, Mr. Naus, do those plans show the location and the lineJ
of State Highway Route 222 as established in 19242 A That is
right. They do. -

Q@ And do those show the location,the location and the lines
of State Highway Route 222 as established in 1924 as affecting
these properties of.the persons involved in these various pro-
ceedings? A I didn't quite undersfand the question,

Q@ I mean, do they show the lines of the highway as established
in 1924 as the;affect the properties of these people here involved
in these proceedings? 1In ptﬁer words, abutting these people's
properties? A The people involved that were involved by this
plan may not own the property at the present time. I will bring
that out. The plan as presented here is a plan as the road was
constructed in 1924, adjoining the properties, I would say, that
are in question,

Q@ That is right. A Whether they are the same property ownerg
I don't know.

Q@ Now, Mr. Naus, will you turn to the section of the plan
affecting the properties that are in question? An (Witness does
$0).

Q Now, Mr. Naus, does that plan show the original lines of the
highway a:l::zisted prior to 19242 A Yes.

@ How is it shown on that plap? A. On this plan the edge
of the pavement as existed prior to the construction of this plan
is shown by dashed lines.

Q@ And according to these plans what was the original width of
the highway as shown by the dotted lines? A There ié no dimen-
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sion given on the plan as actual dimension. The only thing I can
tell is the scale dimension between the original pavement edges,
which in this case, would vary. Now, back here,you see, in that
case it seems to scale 18 feet, There it seems to .scale 16 feet.
There is seems to be 16 feet.

Q@ In other words, the original roadway as shown by the dotted
lines on this plan was at various widths? A It seems variable
in width, Thére it scales about fourteen feet. Its a variable
scaled width.

Q@ And what was the right-of-way line of the Commonwealth in
19247 A Prior to the adoption of this plan?

Q Yes. A 40 feet as shown on this plan,

Q@ That was the right-of-way prior to the adoption of this plan?
A That is right; and marked as légal right-of-way on this plan
of 1924,

Q Now, did this plan of 1924 then take in an additional right-
of-way? A That is right. It took an additional right-of-way
from an established cemter line.

Q And the right-of-way that was established by the 1924 plan
and as shown by the plan is what? A 60 feet. 30 feet on each
side of an established center line. -

Q@ And this l92§iigen did establish a center line of this high-
way, is that right? A That is right.

Q@ Now, does that plan anywhere along the way show any diversion
from the center line of the old e;isting highway? A It does.

Q@ And can you tell us whether any poftion of that highway was
diverted, or the center line of that highway was diverted where
these properties in question are involved? Do you know what I
mean? A Yes, I see what you mean. Right in here you have a
diversion (indicating on plan).

Q@ Where is that? A (No answer).

Q@ That is in front of the William Griffith property as it appeas

18
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on this plan, is that correct. A, That is right. As it appears
on the 1924 plan.

Q@ Which side of the higﬁway are we involved with at the present
time? A The east side, |

Q And which side is that as shown on this plan? A On the
righthand side.

Q@ On the righthand side? A Yes.

Q@ 1In other words, we are involved with this portion in here?
A Ihat is right., This is your north point, which'would be on the
east side of the highway.

BY THE COURT:
This William Griffith land which you pointed out which one
of the parties involved here would that be?
BY MR, PEDUZZI:
Well, that was on the-1924 plan. We are trying to tie that
in with a later plan.
BY THE WITNESS:
Here we have two properties which are the same, John D.
Strayer,
BY MR. PEDUZZI:

Q@ Can you tie that in with the 1924 plan? That is what I want,

A Yes., I think I can.

(Off the record discussion).

Q@ In other words, what is shown on this plan that you have
before you is what existed in 19242 A That is right. We were
trying to establish here the location of this plan in connection
with the 1950 plan,

Q@ That is right, A As far as the location is concerned we
are trying to determine any deviation from the old road as existed
before the 1924 plan and the construction of the 1924 plan.

Q@ That is right, A And at the location of the J. D. Strayer

property, I guess that is the same name, the road did deviate
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from the center of the present road there at that location, and

of course on the opposite side would be the Hoffman property,

BY THE COURT: '
that '

Q@ Do you mean the deviation, occurred in 1924 from the old road
or the 1950 from the 1924 road? A There was a deviation from
the old pavemenf which existed before 1924 when the pavement was
constructed in 1924 by that plan,

BY MR, PEDUZZI:
Q@ There were various deviations élong that roadway as establish-

ed in 1924, is that right? A That is right. Here is a complete

relocation back on the Sarah Schrader property.

———

BY THE COURT:
Is that one of .the properties in question?
‘BY MR. PEDUZZI:
No.
'BY THE COURT:
We do not want to put anything on the record that is not
pertinent here.
BY MR. DECKMAN:

If it please the Court, outr point is that the road did deviate

in)?any spots, and once the road deviated, then the whole plan
TZEE;E“EEZﬁ:::aneed not be recorded,
BY MR. GIBSON:

Well, it could deviate three miles from where these people
were.

BY MR, DECKMAN:

Oh, but this is all one plan - -
BY MR. GIBSON:

Yes, I understand that.
BY MR. DECKMAN:

And we record the plan as a plan, not each property individud

covers
ally. Our point is that the road thatitre cmap,did deviate in some
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spots, therefore the plan.comes under that section of the Act that
does not require recording.
BY MR, PEDUZZI:

Q Now, Mr. Naus, perhaps it might be well to introduce that
map which you made. Did you have a map prepared- from these 1924
plans and also from the forty-one plans and the 1950 plans showing
the changes made in each of the stages? A That's right. I did.

Q@ And that plan was prepared under your supervision from the
originallplans, is that correct? A That is right.

Q@ Now, is this the plan that was prepared under your supervisio
from these various plans of theIState Highway Department? A It
is; with the information, this plan was prepared on the plan of
1950, superimposed the plans of 1924 and 1941,

BYQGMR. PEDUZZI:

Now, this is the one I would like to offer in evidence.
BY MR, GIBSON:

Aren't you going to offer the others in evidence?
BY MR, PEDUZZI:

We can't leave those plans here.
BY MR. GIBSON:

why not?
BY MR. PEDUZZI:

I had them'make this plan from those so we could offer this
in evidence, This was done under the direct supervision of Mr,
Naus.

BY MR. DECKMAN:
This is the one we are basing it on.
BY MR, GIBSON:
I feel that one should be the basis of your case.
BY MR. PEDUZZI:
Well, we will offer this original plan of 1924 in evidence.
Do you have any questions on it, Mr. Gibson?
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BY MR, GIBSON:

Well, I object to that portion of the plan setting forth the
old highway. I don'i see what you base that on, or -how you arrive
at the old original right-of-way,

BY MR. ﬁEDUZZI:

@ Now, Mr. Naus, these dotted lines that are shown on these
1924 plans pébtraying the old original highway, those lines were
determined by survey, is that correct? A -Those are the actual
lines of the road és it existed prior to the construction of the
road under the 1924 plan was located by survey from a construction
line which appears on the 1924 plan, from actual surveys, dimensio
from the center line shown on the 1924 plan;

. Q@ And at the sametime you surveyed the new lines that were
established by the 1924 plan, is that right? A That is right,
When the survey for the 1924 plan was made, actual location_ of the
existing road was made from measurements from the established
center line on the plan of 1924, so your diﬁénsions are tied in
with the center line of the plan of 1924. |
CROSS-EXAMINATION BY MR. GIBSON:

Q My question is, how did you determine the center line of the
original road in preparing these plans and setting up this plan
in 19242 A How was the centei line established?

Q@ Yes. A The center line was established--I didn't establish
the center line--I am only assuming that the center line was es-
tablished not from the existing center line of the old road, but
as a line that would improve and nearly follow the line of the
existing pavement. Our existing center line on the twenty-four
plan does not follow exactly the center line of ~ -

Q@ What I am trying to get at, Mr. Naus, how you got the dotted
line that you show on the 1924 plan as being the old road? How
you arrived at thatllocation for the old road? A That old road
was located after the dlinement for the construction of this plan
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was set,

Q Well, then you arbitrarily put lines--you didn't actually
locate the pld:foad; did you? A ©Oh, yes. The old road was
located from a line laid on the ground, from the survey line that
was established on the ground, from that survey line the location
and the off-sets to the ‘existing road was taken,

Q How did you determine the center line of the road prior to
1924 when these plans were prepared? A We didn't determine the
center line of the road prior to 1924. We determined the edges
of the road on the survey of 1924,

Q@ Is that the paved portion? A That is the edge of the
traveled road.

Q@ The paved portion, or does that include shoulders? A No,
that wouldn't include the shoulder#. That would be your traveled
portion of the road.

Q@ How did you determine the 40 foot right-of-way as existing
prior to the construction of this road in 19247 A That would
have had to have been determined from previous records, right-of-
way records,

Q@ Where are those records? A I can't answer that question
where the records are, other than I can determine that that is the]
legal right-of-way as shown on this plan as the right-of-way as
existing at that time. I can only identify the plan as to what iq
shows,

BY MR. GIBSON:

If it please the Court, I again object to this plan being
submitted with those lines on it, They have not established where
the original road was, and in order to determine a divergency by
the plan of 1924 they are going to have to show definitely where
the original rcad was when the State took it over., Without that
we have no starting point. They can't arbitrarily place lines on
a map and say well we diverged.
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BY THE COURT:

Well, I think that the map would be proper to.show where the
traveled portion of the road was, but the.question of the width
of the right-of-way is another matter entirely. I don't think
the map would be proper to show the right-of-way without some
underlying method of arriving at it.

BY MR, DECKMAN:
not

1f it please the Court, we are, entangled with this 40 foot

right-of-way. We are not basing any claim on that. We are simpl

™)

at this point trying to establish where the old road was and then
to show that our 1924 road diverged from that road, and it is the
60 foot right-of-way that we took by this plan that we claim
voids all these claims,

BY THE COURT:

So that in some cases even though there had been a 40 foot
right-of-way there, the taking would be a lot wider in some placep
than others?

BY THE WITNESS:

In all cases.
BY MR. DECKMAN:

In every case.
BY THE COURT:

It would not matter whether they took a hundred feet or
whether they took 40 feet in 1924,if they actually took it, is
that your position?

BY MR. DECKMAN:
That is right.
BY THE COURT:
Well, I can see that then,
BY MR, DECKMAN:
But other thén an actual survey on the ground there is no

other way to establish where that road actually lay.
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BY THE COURT:

I think that we would almost have to take, subject, of course,

to contervailing testimony , that the hard portion or traveled
portion of the highway is as indicated on the public record, or
on the highway record. We cannot bring the engineers in,

~BY MR, GIBSON: |

My theory in a case-like this, your Honor, is that the old
line was put in after they determined where they wanted té go on
this takiné.

BY THE COURT :

He says not. .
BY MR. GIBSON:

He didn't do the surveying either. The thing that bothers
me, your Honor, is that they have got a uniform right-of-way of
40 feet from this paved portion of the road, Now, if they run a
survey, it seems strange to me it would be so uniform when they
were taking existing road on the ground. I maintain we have no
starting point. The Commonwealth has not proved a starting point
in order to go forward and prove a divergency from the former roac
BY MR. DECKMAN:

This 40 foot is undoubtedly based on the turnpiket!s charter,
and would be so many feet from each side of all of the actual roag
that was lying on the ground. 40 feet was generally the width of
a turnpike; but that is irrelevant as far as this discussion goes
BY THE COURT:

I do not think the width of the right-of-way has ﬁuch to do
with it if there was a taking in 1924. The taking, they say, was
60 feet.

BY MR. DECKMAN:
That is right. It overlapped the 40 in every case.
BY MR. GIBSON:
Yes, but before they can take without recording this plan
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in the Recorder's Office here in Cambria County, which they didn't
do, they must show that they diverted, or diverged from the
original road,
BY THE COURT:

And isn't that what they are doing now?
BY MR. GIBSON:

But where is the original road, and how did they determine
that?

BY THE COURT:

The original road, they say, was the broken lines as indicats
ed on fhis map.

BY MR. GIBSON:

And what I want to know is how they determined that?
BY THE COURT:

By survey.
BY MR. SHAHADE:

But where is your center line of the old road?
BY THE COURT:

There isn't any.
BY THE WITNESS:

There isn't any. The edges of the road were located from a
line on this plan, whether eight feet to the left, or ten feet to
the right, or whatever. Your dimensions are taken from this
survey center line, the same line that your right-of-way is es-
tablished.frém.niinrother words, the edges of the road are a cert%in
distance whatever from your center line the same as your right—of¥
way actually measured on the ground.

REDIRECT-EXAMINATION BY MR. PEDUZZI:

Q This center line that was established then by the 1924 map
would show any divergence from the center line of the existing
road by moving either closer or further away from the edges of the¢
old existing road, is that right? A That is right.
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Q@ That would be any diversions from the center line? A Well,
how are you going to tell, Let's take one section here and see
how it diverges.

Q@ Right here? A Yes, Let's take something that is a little
more hard to determine, -

BY MR, GIBSON:

You may be right in the center,
BY MR. PEDUZZI:

Well, you would still follow the center.
BY MR, DECKMAN:

Some places we do follow the line and some places we diverge,
BY THE WITNESS:

Some places you may be on the center line and -~ -
BY THE COURT: '

Just a minute. We are not getting a very good record here.

Mr. Gibson,. you have objected to the admission of the maps,
and Mr. Peduzzi then went further on, or rather, you began to
question the witness as to how they determined the centeyline.
Are you finished questioning the witness on your objection to the
admission of the map®%
BY MR, GIBSON:

To the admission of the map, no. I object to it for the
reasons set for. No further questions,
BY THE COURT:

We will overrule the objection, Exception noted,

ALTON A, McDONALD, J., (SEAL)

BY MR. PEDUZZI:

Q Now, Mr. Naus, you prepared from these official maps another
inap showing &n color the various changes that were made by the
plans of 1924, 1941, and 1950, is that correct? A That is cor-
rect.

Q@ The 1924 highway as established by the 1924 plan is shown on
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this plan in what color? A In red.

Q And the 1941 changes are shown in what color? A 1In green.

Q@ And the 19502 A 1In yellow.

Q These are strictly construction plans? A I mean the color
shows the construction rather than the right-of-way? A The
construction, ves,

Q Now, the different colors show the construction of the high-
way at the different times in 1924, 1941, and 19507 A Yes.

Q Now, as you show on your 1924 plan the right-of-way as
established by that plan was 60 feei, is that correct? A That
is right.

Q@ And did any of this construction that was done in 1924, 194},
and 1950 exceed or go outside the 60 feet right-of-way?

A You mean the construction?

Q Yes. A Other than the limit of slope on the 1930 plan,

Q@ That. is not a property that is involved here, is that cor-
rect? A That is right. The only two places that exceeded the
required right-of-way line was taken as necessary for slope
easement and which did not affect the properties in question in
this case,

BY MR, PEDUZZI:
That is all.
We would like to offer this plan in evidence, petitioner's

exhibit No. 2.

RECROSS-EXAMINATION BY MR. GIBSON:
Q Mr. Naus, did I understand you to say on direct examination,
or previous cross-examination, as to the plan of 1924 that the
right-of-way lines as shown on that plan as existed prior to con-
struction in 1924 were arbitrarily put:in, the'only actual figurejs
were the paved portion of the highway? A I wouldn't say they
were arbitrarily put in, theymust have been put in from some

record, the right-of-way line. We don't estabish right-of-way
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lines just arbitrarily.

Q But you don't know how those right-of-way lines were estabT
lished? A I dontt know from what record théy were establish-
ed, I will say it that way. |

Q .Now, from the plan of l924lcan you determine if any of the
properties here involved if there was any actual entry on the
real estate by the Highway Department in 19242 A By the
acquisition, or by the plan - -

Q By actual either construction on the real estate or any
other means? A By this plan of 19242

Q Yes, A There was a taking on this plan of 1924,

Q What was that taking? I am talking about actual construc-
tion outside the old road bed lines as you have shown there?

A Our actual taking would be out to our required right-of-way.

Q I am not askiné you that, Mr, Naus. I am asing you if thefe
was any actual construction on the real estate of_thg parties
involved here in 1924 outside the old road bed as shown on your
map?

BY THE COURT: _

So that we understand, When you are talking about actual
construction, as you termed it, you are not referring to a
right-of-way?

BY MR, GIBSON:
Not a right-of-way., Not a line that is somewhere.
BY THE WITNESS:
A Actual paving. Your actual width would be in construction
of the shoulder, would be taken beyondlthe actual pavement width
BY MR. GIBSON: _ |

Q Possibly. I am asking if any was done on the real estate

here involved in 1924? A We would have construction beyond

the actual pavement width if we had to change the grade at differ

ent locations, which would naturally lead me to believe without
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the use of cross-sections, to believe that there was actual a
taking beyond the existing »_You might say,shoulder line of the
" original pavement before thecplan of 1924, .

Q Do you know if there was any actual construction or taking,
physical taking, of the real estate in 1924 outside of the old
road bed as shown on:that map? A Without the cuse of cross-
sections I can!t tell you that.

Q@ Who has the cross-sections? A I imagine we could get tha#.
I don't know for sure whether they are on file.' in Harrisburg at
the central office or not. We could find out,. .

Q Would you know of your own knowledge, or through the records
in the State, if the parties involved here, or their predeces-
sors in title, were ever given actuél notice of the widening of
this right-of-way to the 60 foot width? A I can't tell you
that. I have no knowledge of that., -

Q@ Did you check those matters beforé you came here today?

A No.

Q@ Do you have access to the records in Harrisburg, the Depart

! ment of Highways? A,  That would not come under my department|
J/ I @m in the Plans Department. That would be in the Rightof-way
Department.

BY THE COURT:
They take the position no notice was necessary, is that
correct?
BY MR. PEDUZZI:
That is right.
BY MR, GIBSON:
v// Q You have nothing to do with the payment of damages?
A I do not,.
BY MR. GIBSON:

That is all.
" BY THE COURT:
Q Mr. Naus, you said there was a diversion at the propertiy of
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J. D, Strayer, is that correct? A That is right.
Q Well now, I did not understand at the time you testified,'

do you mean that is one of the properties here in que;tion?

A 1 was really--~I woul& have to -compare that with this one.
That would be close to the Keiper and Smith property on the east
side of the road. h .

BY MR. PEDUZZI:

Q Thomas R. Smith? A That would be all right. The Keiper

property would be right in here somewhere.

(Off the record discussion between witness and Mr. Peduzzi).

BY THE WITNESS:

A There would be some difference between the center line of the
old road before construction and the construction of the road
under plan of 1924 at the loéation of the Keiper property and the
Smith property. They are both under one ownership.

BY THE COURT:

Q Is it a diversion to the opposite side of the road, or is
it onto the property of Smith and Keiper? A In this case it
would be a diversion to the opposite side, but our point is that
there was a diversion,

I understand that. I am trying to arrive at an answer to
Mr. Gibson's question as to where there was actually za.i construcy
tion or taking of the land of any of these parties for construc-
tion purposes in 1924, 1Is that what you wanted to know, Mr.
Gibson?
BY MR. GIBSON:

That is right.
BY THE COURT:

I thought perhaps we could arrive at it that way.
BY THE WITNESS:

I would say at that location without the use of cross—sections#

I would say at that location we did have a change of grade, which
3l
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in my mind would say that there would be some taking, because the
grade was lower at that location, which in my mind I would say
there was some taking beyond the existing pavement, beyond the
existing road as it existed at that time. We lowered the grade
here (indicating on map) about a foot. So naturally, it would
tend in my mind to say that there was some taking of-ground beyonc
the original old road tha{ was in there, actual construction,

BY THE COURT: |

Q@ But you are not sure-of that? A I am not sure. Without
the use of cross-sections I couldn't be sure.
BY MR, PEDUZZI:

Q Are there any further diversions of the highway north of
that pafticular point of the Keiper property? A North of the
Keiper property there are no diversions affecting any properties
in this case, -

Q Of course,n&nﬂlof that there was a considerable relocation
of the highway on the Schrader property? A There was some
change in location beyond that property, north of that.

BY THE COURT:

Q@ Was that part of'this 1924 reconstruction plan?

BY MR, PEDUZZI: '

ty
Q The Schrader property? A The Schrader propery was south
of that.
Q South of that? A Yes.

BY MR. DECKMAN:
Will you answer the Judge's question?
BY THE COURT:

Q This relocation that you were talking about on the Schrader
"l-'"'"‘-'——-nw-u

property, is that part of the 1924 construction? A That is
S~ e

right,
Q And do you know of your own knowledge the distance that the
Schrader property would be from any one of these properties, or
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all of them? A I could tell, I would: have to figure it out,
{Off the record discussion as to distances and properties on map)}
BY THE WITNESS:

Now, what was the question?
(Question read by stenographer as follows)

Q And do you know of your own knowledge the d?stanc% that the
Schrader property would be from any one of these properties, or
all of them?

BY THE WITNESS:

A Approximately sixteen hu feet. The Schrader property

Lrbdr

would be approximately sixteen hundred feet south of the propertips

involved.

BY THE COURT:

Q@ Of the nearest property? A Of the nearest property. That

is right. .

BY MR. GIBSON:-
That is all,

BY MR, PEDUZZ1:
That is all.

RECROSS-EXAMINATION BY MR. SHETTIG:

Q@ Just a few questions, if I may, Mr. Naus., I would like to
have you watch your exhibit No. 2, I believe it is, which is your
prepared plan superimposed on your 24, 41, and 50 plans. Now, as
I understand, on that prepared plan you have the 1924 plan in
red, is that correct? A The construction, the pavement, we
will say, shaded in red,

Q Thé construction as of 1924 is in red, is that correcti?
) ST p—
A Yes,

Q Then the 1941 is green, Just what is that? 1Is that the
construction in 1941? A That is the widening of the pavement
on the left, which would be on the west side,

Q West side? A That is right.
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Q Suppose we stick to west and east? A All right.

Q The west side is the opposite side from where these proper-
ties are situated? A That is right.

Q That are involved in these proceedings, is that correct?

A That is correcﬁ.

Q Now, in 194) was the right-of-way line changed to include
any of Fhese properties located on the east side and which are
involved in these proceedings? A In 1941 the right-of-way
line was not changed.

Q The right-of-way line was not changed from the 1924 right-
of~way, is that correct? A That is right.

Q On the east side of the highway? A That is right.

Q All that was changed was construction was done on the west
side of the highway, is that correct? A 1In 1941 on the west
side of the highway was for the.construction.

Q Was the right-of-way widened in 1941 on the west side of thg
highway? A No.

Q The construction then was all within your 60 foot right-of-
way as established by the 1924 plan, is that correct? A That
is right.

Q And all the construction was definitely on the west side?
A In 1941,

Q That is right, we are talking about 1941, Now, the Xsiigﬂ
represents the construction, as I understand, in 1950, is that
correct? A That is correct. SE———

Q Did the plan of 1950 widen the right-of-way as it existed

the R -
from, twenty-four plan, which was a 60 foot right-of-way, or was
all of the construction in 1950 within that 60 foot right-of-way9
A It did not widen the right-6f-way.

e " ~ ”
Q So therefore all of the construction in 1950 was within the

right-of-way lines as established by the 1924 plan, is that cor-
rect? A That is right; with the exception of the slope ease-
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ment as was mentioned in previous testimony that did not affect

these properties involved,

Q@ There were, as I understand, several slope easements
acquired by the Department of Highways in 1950 in furtherance

of your construction? A That is right.-

Q@ Now, will you explain to the Court what a slope easement
is, so that everybody will understand what we are talking about?
A A slope easement is that portion of land required in the
construction of the highway beyond and outside of the required
or legal right-of-way.

@ This land is outside your required right-of-way? A That
is right,

@ And it may be a bank or something like'that? A Or it may
be at the bottom of the slqu. £o

Q@ At the bottom of the slope where you either want,cut down
the slope of the bank or fill in? A That is right,

Q@ And in this case I think it was all cutting down in 19509
I think all the properties are situate higher than the road?

A. I believe that is right on the righthand side. It would be
at the top of the cut.

Q@ In other words you would be just leveling off or sloping
the ground a little bit, but they were all outside the right-of-
way lines of the 60 foot right-of-way as established in 1924,
is that correct? A That is right.

Q Now, did the 1941 or 1950 plans change the right-of-way
lines? Did they extend from 60 feet to any other footage?

A Are you speaking of the 1950 plan?

Q The 1950 and forty-one plans? A The 1950 plan and the
1941 plan, the right-of-way width is the same as is shown on the
1924 plan, sixty feet, thirty feet from either side of the estab
lished center line.

Q@ Did the plans of 1941 show any construction which may not

have been done, or I should say, any proposed construction which
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may not have been done on the east side of £he highway, or'was
all of the proposed construction and proposed changes located on
the west side? A The 1941 plan was for the improvements or
widening of the present road on the west side, and the construc-
tion would be on that side.

Q@ And everything that is shown on that 1941 plan was constructf
ed? A That is right.
BY MR. SHETTIG:

I was just eliminating the possibilify there may be something
over on the other side of the street that you didn't do.
Those are all} the questions I Have,
BY MR. GIBSON:
That is all.
BY MR. PEDUZZI:
That is all.

HOWARD E. BRENEMAN, called, sworn.
DIRECT EXAMINATION BY MR, PEDUZZI:

Q Mr. Breneman, where do you live? A 1 live on Allegheny
Street, Hollidaysburg, Pa.

Q And are you an employee of the Department of Highways for
the Commonwealth of Pennsylvania? A I am,

Q@ How long have you been so employed? A Starting in 1924 I
have almost completed thirty~two years service.

Q@ Are you a registered engineer? A I am,

R iiapprer™ —
Q How long have you been a registered engineer? A 1941,

sixteen years.
Q In what capacity are you employed? A I am D%é&gi&iﬁ&izzj;
Of-Way Engineer.
Q@ And how long have you been employed in that capacity?
A Qutside of the title which has been changed occasionally I hav4

been there for over nine years,
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Q@ As right-of-way engineer? A As right-of-way engineer.

Q There has been some question here concerning the original
road in the case involved here, the priginal turnpike, can you
throw any light on that as to the width of that? A The origi-
nal turnpike, which was the Scalp Level, and 1 believe Scalp

. T
Level to Johnstown, was established by Pamphlet Law--I_can'F tell
you the exact year now without referring to the law book--with a
definite width of 40 feet.
St

Q And do you know whether this turnpike was actually paved
prior to 1924, of your own knowledge? A ﬁot personally. 1
would presume that it Had been paved, because of references to it
in the past. I had not seen it prior to 1924,

Q was this construction that was done in 1924, did that follow
the same route or did it actually go beyond the-ol¢ route in
certain instances? A It generally followed the line, outside
of some relocated sections.

Q There were definite relocated section; along the highway?
A Definitely,

Q That was pointed out by Mr. Naus, is that correct? A That

is right.

CROSS-EXAMINATION BY MR, GIBSON:

Q Mr. Breneman, you say you dontt know if the réad had been
paved prior to 19247 A I did not know the type of paving, but
from other references in the past there was a paving on it, but
I had never seen it personally.

Q And how wide was it paved from the references that you speak
of! that is, prior to 1924? A That I don't know, not having
seen it,

Q Wwell, you speak of references? A Well, we had references
to it being paved from other cases, not this particular proposi-
tion. The portion on the other side of Geistown I have been in-

volved in cases and there were references made at that time to
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the turnpike peing paved.
@ Do you know when the State took over this-particular section]
of the road as a stéte highway? A No. That was taken over by
law, and I do not know the exact.year.
Q@ But you do know that the turnpike was 40 feet? A That was

the legal right—of-way width for the turngike.
Q What is your source of information? A, I just mentioned

previously that it was by Pamphlet Law in the establishment of
this turnpike.
BY THE COURT:

It seems to me that both of those facts could be established]
by perhaps stipulation,
BY MR. PEDUZZI:

I think so.

BY THE COURT:

You could examine the records in the 1ib;ary and determine
the charter for the turnpike which would probably give the width
of the road and then the taking over of the turnpike probably
would -be by Act of Assembly, that is, if if was a turnpike,

BY THE WITNESS:

The Act also would stipulate the width of the paving,
BY MR. GIBSON:

Q Do you handle damage cases on road construction, your
department? A Yes.

Q 1Is that'under your supervision? A That is right.

Q@ And you have all the reéords of any payment of damages on
the roads under your jurisdiction? A I do.

Q@ Do you have the records for 1924? A No. We did not have
any damages to settle in 1924, At that time they were all assumjd
by the county.

Q@ Wasn't the Commonwealth required to notify the county in

1924 of any proposed construction that they might be liable for
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damages? A They notified the Counfy Commissioners, that is all.

Q@ Do your records show that on this particular piece of highway
in 1924 that the County Commissioners were notified of this
particular construction? A 1 do not,

Q@ You don't know? A No.

Q@ Would that information be in your files? A I don't believe
in twenty-four that the Department of Highwayé contacted the
County Commissioners from our angle, that!s from construction or
right-of-way.

Q@ Well, where would that be in 1924, whose jurisdiction would
that be in? A. That I couldn't say.

@ Did I understand Mr. N;us to say that there had been certain
parties paid for damageé in this particular section due to the

1950 construction? A. That is right.

Q@ How many were paid, if you know? A. Within this particular
area?
Q@ In this particular area, yes? A.  There were four propertigs

for which a claim was settled.

Q@ And what was the reason they were paid? A Due to the fact
that there was a slope.éasement outside of the legal right-of-way
which involved a partial taking,

Q@ Can you locate .the Zelpha Penrod property on those right-of-
way maps? A I can.

Q And can you locate the property of Mrs. Dorothy Doney?

A Yes,

Q Was Mrs. Doney one of the parties paid for slope easement?

pA. She was; and the name is D-~0o-n-e-y, Doney,

Q@ And that is the only property between or adjoining Mrs. Penroq
that required slope easement, is that correct? A The Doney
property does not adjoin the Penrod property. There is a Montag
property between. That is the only slope easement in that block

from Penrod Street down to Wissinger Street.
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BY MR, GIBSON:
That.is all,

CROSS-EXAMINATION BY MR, SHETTIG:

Q 1In 1950--1 am talking about the 1950 plan now? A Right.

Q‘ Did the county agree“to be liable for any of the property
damages? A They resolved not to be liable for any property
damages.

Q Now, these slope easements which reference has been made to,
any damages or any compensation due those people was paid by thee
State then? A That is right.

@ In 1924 did you know or do your ‘records reveal whether or not
the State Highway Department gave the county notice in writing of
any changes or deviations in the road at that time? A We have
no record to indicate that the department contacted the County
Commissioners relative thereto,

Q Would there be any records in Harrisburg which would indipatj
that? A I would seriously doubt it.
BY MR. SHETTIG:

That is all I have, thank you.
BY MR, PEDUZZI:
That is all I have.

BY MR, PEDUZZI:

1f the Court please, in answer to Mr. Shettig's question we
do have on record in this courthouse enteréd to No. 316 September
Term, 1925, and No. 317 September Term, 1925, petitions for the
appointment of viewers, and it was an appeal of County Commission-
ers in regarding the awarding of damages to Curtis F. Schrader.
So taking from the records the County Commissioners had assumed
the payment of damages for the relocation and widening of this
highway in 1924, from these records.
BY MR. SHETTIG:

I think that is an assumption that is not correct, your HonoJ.
40




O
O

In 1924, as I understand the Act of Assémbly, fixing the county's
responsibility, the Commissioner of Highways was allowed to
construci, reconstruct, or improve any lines or change any lines
or location of a highwa? with the approval of the Governor, and
after this was done he should then notify the County Commissiohers
in the county wherein the change or width or lines would be and
also advise them of the likely damages in writing. It specificaly}
ly set forth in the'Act that the notice must be in writing., Theret
after it was the duty of the Commissioners to enter into agree-
ments with any abutting property owners, but I don't think we can
assume,and my question was directed specifically to any written
notice to the county, I don{t believe we can assume from the fact
that there were proceedings that the county was notified in writ-
ing. My.question was very limited. We were bound under the law
in 1924 to assume the damages. I wouldn't argue with that, once
the Highway Department notified us in writing. In 1925 when those
appeals were taken the county solicitor may not have raised the
question as to whether or not they were notified in writing, He
may have waived that.

BY MR. PEDUZZI:

Well, your office, the county office, have not been able to
find any records relative to this 1924 change of plans of this
highway.

BY MR. SHETTIG:
That is correct.
BY MR. PEDUZZI:

All with the exception of these two proceedings that I have.
BY THE COURT:.

What w;s the outgome?

BY MR. PEDUZZI:

It was settled. There is a paper of settlement filed. Appar-

ently the damages were paid. Now, December 6, 1926, the plaintiff
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having received the full compensation by agreement of the cause
the Prothonotarﬂis hereby directed to matk the above entitled cas#
discontinued; and the plaintiffs were the Schraders. In both
instances there was a settlement., So apparently the county did
assume the responsibility of paying damages for the relocation of
this particular highway.

BY MR. SHETTIG:

It is not a question or whether we assumed it or not We
were bound under the law in 1924, as I understand it, to pay the
damages providing we were notified in writing by the Secretaryd
Highways.

BY THE COQURT:

It does not matter much as far as the 60unty is concerned
anyway because if there were damages the statute has already gone
providing we decide the proceedings were proper, S$O it does not
matter really.

(off the record discussion).
BY THE COURT:

Is there anything further? Do you intend to offer testimony,
Mr. Gibson?

BY MR. GIBSON:

1 haven't had an opportunity to prepare testimony. We did
not have the facts. I do not believe the petitions sufficiently
showed them. I think we should be given the opportunity at anoth#r
date to offer any testimony that we like.
BY THE COURT:

This is actually your first examination of any of these maps?
BY MR. GIBSON:

Yes.

BY THE COURT:
Incidentally, Mr, Peduzzi, I do not think you offered this

map.
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BY MR, PEDUZZI:
| It was:offered, but it wasn't admitted,
BY THE COURT:

Is there any objection o petitioner's exhibit .No. 27
BY MR, GIBSON:

No objection.

BY THE COURT:

Let it be admitted.

(Off the record discussion as to continuance of hearing).
-BY MR, SHETTIG:

If the Court please, I would like to place these citations
on the record showing the county's responsibility at various
times since 1911 for property damages. The first Act is the
Act of May 31, 1911, P.L. 468, Section 16; the next Act is the
Act of April 6, 1921, P.L. 107, Sectioﬁ l; the next Act is the
Act of May 23, 1923, P.L. 341, Section 1; the next Act is the Act
of May 4, 1927, PlL, 692, Section l; the next Act is the Act of
June 26, 1931, P.L. 1388, Section 4; the next Act is the Act of
13, 1933, P.L. 41, Section 1; the next Act is the Act of Special
Sessions of January 2, 1934, being the special sessions of 1933,
P.L. 209, Segtion l; also the Act of July 12, 1935, P.L. 946,
Section 3; the Act of June 21, 1937, P.L, 1951, Section l; all of
the Acts which I have enumerated so far can be found in 36 P.S.,
Section 171; the next Act was the Act of June 1, 1945, P.L. 1242,
Article JII, Section 301, and following sections, was codificatior
of these prior Acts; and is found in 36 P.S, at Section 670-301
in the Pockét Parts, Those various Acts show the county's respon-
sibility at various times when these plans were adopted.

BY MR. DECKMAN:

Your Honor, as far as Mr. Shettig relieving himself in this

matter, I think there is one possibility that he could be held on

depending on the findiné of the facts, if it would be found that T
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the 1924 plan was effective, for instance, but that notice had
not be given to the parties, then it would be the county's busi-
ness to pay the damages. That is just one possibilty. There
are probably others. I really do not feel that they should be
relieved until the bitter end.
BY THE COURT:
In other words, not considering the 1950 plan as a new plan?
BY MR. DECKMAN:
That is right.

(0ff the record discussion).

HEARING CONTINUED UNTIL FEBRUARY 7, 1958, AT 10:00 O'CLOCK, A.M.
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AND NOW, FEBRUARY 7, 1958, AT 10:00 O'CLOCK, A.M., HEARING RESUMEL

BY MR, PEDUZZI:

It is hereby stipulated and agreed between the respective
counsel to amend several of the petitions for Rule to Show Cause
to show changes made to the highway in consideération here were

made by a plan approved by the Governor on March 19, 1924, and

that several of these petitions for Rule to Show Cause erroneously

state a plan that was approved in 1941, and those petitions are tqg
be ammended to read that the plan was approved on March 19, 1624,
We would like recall Mr. Naus.
FRANK P, NAUS, recalled.
BY THE COURT:
Mr. Naus, you have been sworn and the obligations of your
oath are still binding.
BY MR, DECKMAN:
I would like to have thisplan marked for the purposes of
identification as petitioner's exhibit No., 3.
REDIRECT EXAMINATION BY MR, DECKMAN:

@ Mr. Naus, I show you this plan which has been marked as
exhibit No. 3 for purposes of identification, will you tell the
Court wherein this plan differs from the other plan that we had

submitted previously? A The difference is that - -
BY THE COURT:

Now, when you are referring to the other plan, you are re-
ferring to the map of 19247
BY MR, DECKMAN:

Yes, your Honor.
BY THE WITNESS:
A This plan differs in one respect to the original plan of twenty
four as previously submitted as exhibit, I believe No. 1..
BY MR. PEDUZZI:

I believe that is correct,
BY THE WITNESS:

In that it SUperimposed4§he alignment to show the location



of the original turn pike as recorded in the courthouse at Ebens- |
burg. It was recorded January the 23, %223. incorporated in 1858-
1863.mmrssce
BY MR. DECKMAN:
@ Will you read the Deed Book there? A It is Miscellaneous
Book 6, Page 133.
Q@ In other words, am I correct in saying that you took the

calls for therefigénal plan of this road that's recorded in the

- oo,
courthouse and superimposed that on the 1924 plan of the Highway
ST b g e B

Department? A And that is shown on this lé;:‘;T:; in red pencil|,
That is right.

Q@ Is there a difference between the plotting of this original
road and the plotting of your 1924 construction? A It deviateé

slightly from the center line of the 1924 construction.

e

Q Will you point out some of the stations where there is a
deviation? A  Well, back here at station 900 on the plan of
1924, the original turn pike planfescription was approximately 80
feet - -

BY THE COURT:

Q What station was that?. A Station 900 on the 1924 plan.
It would be 80 feet east of the 1924 plan center line; and at
station 907 it is approximately 6 feet to the east of the center
line of the 1924 plan.

— R et

I

BY MR. GIBSON:
One moment. May I interpose a question, your Honor?

Q Does this superimposing of the old turn pike on this particu
lar map differ from your exhibit No. 1 where you show the old turn
pike by a dotted line? A We didn't show the old turn pike, the
;;nter line of the old turn pike.

Q You didn't show the center line, but you showed the outside
lines? A We showed the existing pavement edges.

Q@ Does this differ_from that? A I don't know? Well, this
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outside edges differ from your exhibit No. 1? A There were no

is not the same. This is the center line of the original turn
pike as from .record, and on the 1924 plan, which we spoke of beforg,
it is the pavement edges as built then.,

Q In this particular map that you are testifying to now where

you superimposed the turn pike showing the center line, do your

outside edges on the original turn pike plan, just the center line|
Q@ Talking about exhibit No. 1, I - -
BY MR. PEDUZZI: |
Just 2 minute. I.think I know what you are driving at, off
the record.
(off the record discussion),
BY MR. DECKMAN:
Q Is it true then that the base plan on which you have super-

imposed the center line is the exact same plan as in exhibit one?

A That is right, with the exception of the superimposing of cente]
line, |

Q Well, outside of that superimposing, it is the same basic
plan? = A That is right.

Q You have testified, have you, that the Eggﬂgponstruction
center line diverges from the center line of the original turn

e ersrommirent .
pike as laid out, is that correct? A It does.

Q@ And you have also testified previously that the 1924 center
line diverges in several places from the center line of the exist-
ing pavement as it is shown on the 1924 plan, is that correct?

A That is correct.

Q All in all, in your opinion as a professional engineer,
would you call this construction, this job in 1924, a reconstructién
or a widening, or would you call it either of these? A I would
call it a reconstruction.

Pain ot o
Q@ Will you explain to the Court why you consider it to be that

rather than the other? A. A reconstruction job really means
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just what the word says, reconstruction insofar as it means a re-
placing or changing of one type to anqﬁher where you have to remov?
the original pavement and replace itwifhpavement of a different
type, while a widening job is mérely holding the existing pavement
that was in there and adding to on either side of the present

pavement,

Q@ And what kind of pavement was put in in 1924? A Reinforceq
concrete pavement 18 feet wide. .
BY THE COURT:

you :

Q@ Do.I understand, then to say that the original paving that wa%
there, ﬂpatever composition it was, was removed and the new paving
was put in? A That is correct.

BY MR. DECKMAN:

Q Tﬁough you have classified it as a reconstruction job, was

there any_@igsg;ng of the existing Efvement? A Not on this plan|
Not on the plah of £2gé?- ‘ | e—r———

Q I ask you to examine this. here on page 6. Is the existing
pavement narrower or wider than the pavement laid out in 1924%

A At station 909 the existing pavement as shown on the plan of
1924 scales a narrower width than was reconstructed.

Q So that there was some widening although the general classifi
cation of =~ = A There was no widening., There was an increase
in width in pavement.

Q@ Increase in width, put it that that.

BY MR. DECKMAN:
I believe that we have no further questions at this time.
I would like to introduce this plan as an exhibit too. ‘
BY THE COURT:
Do you have any objection to this plan? .
BY MR. GIBSON:
No, your Honor.
BY THE COURT:
Very well, let it be admittedis




CROSS- EXAMINATION BY MR, GIBSON:

Q Mr. Naus, you just testified at sation 909 there was a
widening in the construction in 1§24 over the previously existing
highway, is that correct? A There was'an inﬁrease in width be-
tween the existing pavemeﬁt as shown on the plan and that as was

constructed on the twenty-four plan.

Q How much? A ‘Approximately two feet, scaled, approximately

Q@ Is that a foot on—;ither side? A No, I can't tell you
whether it is a foot on either side. The original plan in 1924
shows the existing pavement as approximately six feet on the west
side and approximately ten feet on the east side. -

Q@ Isn't that in effect nothing more than replacing ﬁiaces in
the old road, that is, pfior to the 1924 construction, that may
have been broken or sunken, or thingélike that? There was no
general widening of the road in 1924% A There was no widening
of the existing road, because it was reconstruction at that locati

Q@ Now, you have testified at station 900 there was a deviatio
is that correct? A That is right.

Q Where did that deviation commence? "What is the first statio
where there is a deviation between the old forty foot right-of-way
as existed prior to 19247
BY THE COURT:

I would like these deviations to relate to the properties
in question if possible.
BY MR, GIBSON:
That is what I am getting at, your Honor.
BY THE WITNESS: B
Well, when you speak of a deviation, .you mean a majerzcl
deviation, or any deviation whatsoever?
BY MR. GIBSON:
Q@ Well, what were you speaking of when you were testifying

b- as to station 9007 A. That was one point that was Jjust merely
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picked out as a Station to show - -
Q@ 1Is that a major or minor deviation? A That's a major
e
deviation.

Q Where is the first statidn where the major deviation commencgs?
A The station where that major deviation beganat, it would be
approximately station 96 plus, approximately, thirty, would be the
beginning of that relocation.

Q Is that 9967 A, That would be 896 plus about 3C.

Q Are any of the properties here in question located on or\alo+g
the road from the station you just mentioned, 896 plus 30, east?
A 896 plus 30, that would be north.

Q I am talking about the road continuing east, whatever way it
went, towards Harrisburg or Bedford, or whétever? A Well, I
would like to know which Qay you want to-gol

Q On the road to Windber? What is this direction? A That
would Be east, |

Q Are any of our properties in qugstiﬁn here located on or
along that stretch of road east from point 986 or 8967 = A No.

Q What is the closest point on your maps to the property of
Zelpha Penrod, or formerly in the names of James Penrod and Zelpha
Penrod? A I will have to get the otherlmap.

(off the record discussion}.
BY THE WITNESS:

I would like to make one correction'in station. I misquoted
a station. The station I previously quoted as 900 is 1900, It is
hard to see that; and the other station I qubted as 909 would be
1909, That is misleading on that.
BY THE COURT:

Q@ Then you} deviation began at 1896 plus 30? A That is
correct.

BY MR, GIBSON:
May 1 have the last question?
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(Question read by stenographer as follows).

@ What is the closest point on your maps to the.property of
Zelpha Penrod, or formerly in the names of James Penrod:-and Zelpha
Penrod? -

(0ff the record discussion).
BY MR. GIBSON:

Q@ What I want to know, what is the number of the station in
front of or near the property owned by Zelpha Penrod and James
Penfod on this particular map? A The closeét property line
would be at 1916 plus 60,

Q@ Now, looking=-what did you say that was? A 1916 plus
60.

Q@ 1916 plus 60 going west to the line of Stonycreek Township
and the City of Johnstown are there any major deviations?

A I would class that as no major deviations.
Q Now, listen to my question carefully: From the points just

described are there any deviations outside of the 40 foot right-of;

way that the State took over from the old turn pike as shown on
" your map? A I will state that the center line of the original
A ———r—————

turn pike right-of-way, which was 40 feet, would fall within the

p———

.60 feet right-of-way.
Lo .

Q@ That is not the question I asked you, Mr. Naus. I asked you
the 40 foot right~of-way as shown on that map that the statgfg5er
as a state highway, I presume in 1911, you have that set forth in
those plans, have you not? A Yes.

Q@ Now, is there any deviation in the construction of the road

J——

o

in 1924 outside of those lines between these particular stations?

A. Qutside of the right-of-way?
Q Yes. A Yes. :
Q Where? A Well, through the entire plan, because we

took 60 foot of right-of-way.

Q@ That is not my question, Mr. Naus, You know what I am asking.
1 am asking you if there was any construction outside of that 40

foot right-of-way? Construction I am talking about. Did you put
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the road outside--did you put the paved portion of the road?

A I will have to check the plan through in its entirety to find
that out, I can't answer that question without the use of cross-
sections.

Q@ You had those maps prepared, did you not? A Yes.

Q@ And you are an engineer. Why can't you tell if there is an
construction outside the 40 foot right-of-way? You have it marked
have you not? A This is the right~of-way mark here.

Q  And what do you call that? You call that the.legal width,
don't you? A Legai right~-of-way.

Q Is that what we are talking about? A Yes.

Q Now, you have superimposed here very dark lines showing
your construction,-reconstructiqn of the highway in 1924. Do they
go outside of that 40 foot right-of-way at ali? A I will have
to examine each individual sheet as to the actual construction.
There is only one fact that I might bring out to you in this case,
our heavy lines are at the edge of the shoulder and which do not
include ths slope area and the slope area is not shown on this
plan, and without the use of cross-sections I could not tell you
whether or not the slope extended beyond the shoulder line. 1f
we had a cut or fill there, it would naturally extend beyond the
solid-lines shown on this print. We will speak of it as the
shoulder line.

Q@ All right. A I can see no place on this plan where the

e

width between shoulder lines exceed and wé;'extended beyond the
legal right-of-way line shown on this plan.

Q That is the 40 foot right-of-way that you term the legal
right-of-way? A Yes, that is between shoulder lines.

Q Mr. Naus, isn't it true that all of the properties here in
question are located north of this highway? A Well, I think wel
are a little confused. This road really runs practically north anh
south., We will speak of it as a road running north and south to

keep the record straight. We may5gave a deviation that would show
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on one plan, that is, maybe one part would show and - -

Q@ Well, between the stations 1916 and, the stations that you

testified to, as affecting our property and the city line, what i
the relation of our properties here in question? A The prOpertijs
would show generally on the'northeast side of the road, we will
say. Now, your qﬁestion again, '

Q@ That was it. You answered it. Mr. Naus, do the plans, par-
ticularly petitioner's exhibit No. 1, or petitionerts exhibit No.
3, designate what these plans are? A Drawings for a construc-
tion,

Q@ Now, where does it say that? A That is on sheet one of
the plans. '

@ That is the title sheet, is that correct? A That's the
title sheet, yes.

Q@ Does the plan, 1924, either exhibit No. 1, or exhibit No.
3, show anywhere in the body of the plan what these particular
plans are, outside of theititle sheet? A You mean as far as titlpg
is concerned?

Q@ What they are? Does it explain anywhere in the body just
what those plans are? A No. Other than the details of the plan
that are in the body of the plan.

Q@ In other words, that is a construction map? A It is a con;
struction plan.

Q@ And it is for the use of the engineers? A That is right.

Q That is what they do in following construction or recon-
struction? A Yes,

BY THE COURT: ‘

Q So that I understand what we are getting.at here, the prop~-
erties in dispute, are they located between this station 1916 plus
60 and the city line?® A Penrod is the first property.
BY MR, GIBSON:

Yes.,
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BY THE WITNESS:
A That would be the 1916 plus 60 station,
BY THE COURT:
Q@ They would all be located between that station and the city

line? A Penrod is your most southerly property?
BY MR. GIBSON:

Yes.
BY THE WITNESS:
A That station is the southern terminus, approximate station, of
the Penrod property, which is the first property that they have
in question.
BY MR, GIBSON:

That is all I have,

REDIRECT EXAMINATION BY MR. DECKMAN:

@ I would like to go into one thing. Mr. Naus, is there any
deviation from the center line of the 1924 road--let me phrase that
again. 1Is there any deviation between the center lin€ of our 1924
road and either the edges of the existing highway at that time or
the center.ling of the eighteen hundred turn pike as it was laid

out in the Recorder's Office downstairs, is there any diversion

PR RN

between these in front of any of these properties that are in dis-

pute today? A. %Ef;h

Q Will you point out in detail what diversions there are in
front of any of the properties that are in dispute, and just start
at the southern most part of the map and work your way north?
A. Do you mean the most southern part of the map, or the propertieg
in question?

Q@ The properties in question,
BY MR, GIBSON:

I think the station is 1916,

BY MR, DECKMAN:

Q Start at 1916 and work north.
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BY MR, GIBSON:
Plus 60,
BY THE WITNESS:
A I think I stated this one time before. At 1923 there is a .

deviation of approximately three feet, scaled.

BY MR. DECKMAN:
Q In front of whose property is that? A I will have to
get the other map. We will make this in reference to the 1924 map.
Q@ All right. A Then- the property will be in relation to the

station. That would be in front of the property of Dan Wissinger
A e SR 2y

Sl

as shown on the 1924 plan.
BY MR.SHAHADE:
Q@ What station was that'again? A 1923,
BY MR, DECKMAN:
Off the record.

(off the record discussion),
BY MR. DECKMAN:
@ What statioﬁ is that? A That is station 1923,

Q@ Whose property is just to the south of that? A Roy Strong
Q Is there any deviation in front of that property? A VYes.

——
Q@ And how much approximately? A Well, - -
BY MR. SHAHADE: _
That wéuld be deviation of center line?
BY MR. DECKAMN:
Q@ Deviation--just explain that? A We are speaking of cente

ine deviation now between the 1924 plan and the turn pike, the
original turn pike center line, |
Q@ All right. A We are speaking just of center lines.
Q@ Now, what did you say about the Roy Strong property? what
3id he say about Roy Strong?
BY STENOGRAPHER:
Q@ Whose property is just to the south of that? A Roy Strong
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Q 1Is there any deviation in front of that property? A Yes.

@ And how much approximately?
BY MR. DECKMAN: -

Q Will you answer that question? How much deviation in front
of the Roy Strong grogerty” A Approximately one foot to, oh,

g

approxlmately, two or two and a half feet, as scaled dimension.
M S bt

Q whose property is just south of that one? A James Penrod

m'm_‘

Q Is there any deviation there? A There is, yes., There
is a deviation. The largest deviation at that property would be

a scaled width, a scaled deviation of approximately three feet.

p——

@ And what station is that? A That occurs at approximately
station 1920 plus 45. '

Q@ Now, let's go the other way. A That would be north,

Q@ Whose property is just north of Wissinger? A E., E. Con-
stable.

Q@ Is there any deviation there? - A The two center lines
seem to follow very close together, |

Q@ All right., Let's take the next one. Oh, let's put it this
way: What's the next significant deviation as you go northward?
A At station 28 in front of the William Griffith property it is
approximately one-half t6 gggmggg&M B |

Q Proceed.\“"Krw:::’:;oceeding north it increases in variation
to,in front of the L. E. Griffith property, to approximately a foof
That is at 1929 plus - -

Q@ Could you make a general statement as to the deviations of
these properties beginning at the extreme lefthand side of the
plan on page six and going‘over to the last Griffith, which is L.
E. Griffith at station 34--1934--just make a general statement?

A. A general statement in that connection as far as deviations are
concerned would be, your maximum deviation, which I would say would

be of the two center lines, would be approximately three feet.

BY MR, DECKMAN:

I think that is all.
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BY MR, DECKMAN:

I hope we have cleared up the deviations.
BY THE COURT:

Well, as far as the Court is concerned, the testimony is
admissible, but what I am concerned about, why can't we blow up
one of these sections here and show that deviation on a map, that
is, where it is apparent. He is scaling quickly there with a
ruler. He says approximately a half foot to a foot. That is a
pretty close approximation. Isn't it possible to get a map, and
take th§t part of your road map and blow up the map showing your
center line of 1893, the turn pike, and the center line in 1924,
with respect to the width of the road of the original éurn pike
and the new construction in 1924?

BY THE WITNESS:

That would be possible to do that, but you must consider thag
there is no absolute tie, I will say this, between the turn pike
center line and the center line of the 1924 plan, that is, to make
an absolute tie as to the point being to a hundredth of a foot
which we would measure in present day conditions. This turn pike
record was given as to general locations for intersections of road£.
See what I mean, it isn't that our center line is absolutely tied
in, that both center lines are absolutely tied together, but they
are insofar as general location is concerned.

BY THE COURT:

Since the State is depending on a divergency theory, I think
it is very, very important that they show the diversions accurately,
because it is susceptible of an accurate answer.
BY THE WITNESS:

T will say this, that the courses and distances do not follow
exactly the courses and distances--I will say--the courses and
distances on the turn pike recording does not follow exactly the

courses and distances as shown on the 1924 plan, but they are in
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the general location of that road. We don't have the same courses
and distances on both plans on both center lines,
BY MR, DECKMAN:

If the Court please, we have the work sheet from which this
was drawn and possibly that would show you how we arrived at this
deviation. That is on a larger scale. I will offer that in
evidence.

BY THE COURT:

Q Another thing, Mr. Naus, when we talked about the reconstruc

tion plan of 1924, what are the termini of that plan? A That
would be from 1864 plus 77,1 to 1938 plus 57.

Q@ And that is the entire plan of construction? A Yes, of
1924,

Q@ And can you tell me what the length of the road was that was
constructed, that is, from.tgfgiﬂgg_;g_ggagizgs? A 7,302.6 feet
BY MR. DECKMAN: ‘ —

We will have this marked for the purposes of identification
as petitioner's exhibit No. 4.

Q@ I will ask you to explain this plan to thg Court? A This
alignment as shown on the lower portion of the hard topping was
ploted from the courses and distgnces as recorded, previously
mentioned, in Miscellaneous Book/ Page 133, and recorded January
23, 1893, as the turn pike courses and distances, and the poxrtion
immediately above shown in pencil is the alignment as plotted
from the coursesfand distances' angles shown on the 1924 plan. The
alignment of the turn pike was traced on vellum for the purpose of
overlaying on the center line of the 1924 plan. We reproduced thig
on vellum so that we can make an overlay on the center line of the
1924 plan,

Q@ Will you find a common point and overlay it? A (Witness

does so.)'
(Off the record discussion).
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BY MR. DECKMAN:
Q@ What was the construction of our, 1924 road? A 18 foot
reinforced concrete pavement in 1924...

—— ]

Q And what about the road that had been in before, what was

done with that? - A It was removed. It was replaced by rein-
PN ]

forced concrete pavement.
BY MR. DECKMAN:

That is all,
RECROSS-EXAMINATION BY MR. GIBSON:

Q@ You just testified as to certain deviations from the center
line as you had laid it out, that is, the center line of the 1893
turn pike as laid out and the 1924 plan before the properties here
involved. Now, did those deviations put, as you previously de~
scribed, the shoulder line of that road as put in in 1924 outside
of the 40 foot right-of-way that you have claimed by virtue of the
plan of 1893 or the original laying out of the turn pike?

A. The shoulder line as shown on the 1924 seems to fall within the
40 foot right-of-way as established on the 1924 plan.

Q In petitioner's-exhibitsNo, 1 and No, 3, which I believe ar?
identical, and the cross~section was superimposed so it could be
seen plainly, the construction in 1924 and the original turn pike,
do those maps show an ultimate width? A On the 1924 plan?

@ Yes. A No. I don't see the ultimate width shown on the
plans of 1924, -

@ And what is the line which denotes the 60 foot right-of-way
as shown on that map? A You mean how it is headed?

Q@ Yes. Well, what is it? AT It is, required width of
right-of-way,

Q@ That is the terminology that you use? A Yes.

Q@ Wouldn't it be true that it is also the ultimate width of
that highway for future construction? A No.

Q@ Well, why didn't you do any construction within that 66 foot
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right-of-way before the properties here involved until at least
1950 or thereafter? A The only thing I can answer that is,
that additional construction wash't necessary.

BY MR. GIBSON:

That is all.
BY THE COURT:

Q@ On the map which you have just examined, in answer to Mr.
Gibson's question you said the 60 foot right-of~way was designated
as the required width of right-of-way, is that correct? A That
is correct.

@ Now, there is also designated on that map, legal width of
right-of-way, what does that refér to? A Legal width of right~
of-way refers to the width of right-of-way which is in effect
at the time prior to the signatures on this plan, the approval of
the plan, The legal right-of-way width is the right-of-way width
that is in effect prior to acquisition of additional right-of-way
on this plan,

BY MR. PEDUZZI:

That is all we have,

BY MR. GIBSON:
I would like to call at this time Mr. Roy Griffith.

ROY B. GRIFFITH, called, sworn.
DIRECT EXAMINATION BY MR. GIBSON:

Q@ What is your full name pilease? A Roy B. Griffith,

@ And where do you live, Mr., Griffith? A Stonycreek
Township.

Q@ What is your home address? A 800 Oakland Street, Johns-
town.

Q@ Are you one of the parties before the Court? A I am.

Q@ Or interested in the matter before the Court? A I am.

Q Is your home property for which you claim damages by virtue

of the taking of land in the construction during the nineteen
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fifties? A That is not my present home, no.

@ It is not your present homé&? A  No.

Q@ Where do you live at the present time? A 800 Oakland
Street. This property is at 1517 Bedford Street.

Q 1517 Bedford Street, and you still own this property?

A. No.

Q@ Who does? A My son,

Q And did you convey it to him? A Yes,

Q Were you the owner of the property at 1517 Bedford Street
prior to Maxrch 19, 19247 A I was,

Q When did you first acquire that property? A In the latte
part of 1916, November or December.

Q@ And did you reside in it at that time? A Yes.

Q Were you residing in that home in the year 19242 A Yes.

Q@ Do you recall the State Highway Department improving the
road in front of your place? A Yes, I do.

Q Was that during the year 1924? A I believe that's the
vyear, Yes, I understand, from the dates.

Q@ Now, at the time of that construction as you recall it, or
during the year 1924, or in the years thereafter, did the Highway
Department notify you formally that they were claimin;:additional
ten or fourteen feet from the old roadway as you knew it, from
your line, that is? A No, they didn't.

Q@ And during the construction in 1924, or shortly thereafter,
did any portion of the new constructed roadway coﬁe onto any porti

of your land? A The 19247

Q@ Yes, in 1924% A No, not the 1924,
Q@ Was there any pEzgiggL_gn&xx,on your land by the State High
way Department during the year 19247 A You mean - -

Q@ By the Highway Department; or its agents? A You mean by
taking or putting a road there?

Q Yes. A Ng__.__

Q Wwhen was E§§E¥§%%t time that the Pennsylvania Department of
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Highways came onto your land? A Well, that was in this last
construction in 1950 or thereabouts.
—_

Q@ And when was the first time that you had notice that the
Pennsylvania State Highway Department was claiming ten to fourteen
feet of your land? A. Well, the only time I had notice was when
they came along and constructed this last addition to the highway.

@ Wwas that in 1950, or - = A Yes, in 1950, or fifty-one,
whenever that time was.

Q@ And when they came on your land did you then file petition
for viewers to assess the damages? A We did. I did.

Q@ Now, Mr, Griffith, in 1924, say March 19, 1924, or anytime
thereafter, did the County Commissioners of Cambria County, or any
of their agents, discuss damages to your property by the recon-
struction of the highway in 19242 A No.

Q@ Did you at anytime know that the State Highway Department
was claiming any of your land outside of the construction in 19507,
A No, I didn't,

Q You say your son now owns this property, is that right?

A. That is right,

@ When did you transfer it to him?_ A About six years ago,

Q@ Was it after this construction in 1950? A That's right,
BY MR. GIBSON:

That is all,

CROSS-EXAMINATION BY MR. SHETTIG:

Q Did you acquire this property from Isaac Edmond Griffith?
A Yes,

Q@ Fronting 40 feet on Bedford Street? A. That is right,

Q That deed was into you individually, is that right?
A Yes,

Q Was this property later put into the names 6f you and your
wife? A I think it was, but that I couldn't be sure of without

checking the record, but I think later it was put in both names.
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BY MR. SHETTIG:
That is all I have.
CROSS~-EXAMINATION BY MR, PEDUZZI:
Q Mr. Griffith, do you remember any survey that was made in
19é4 before the construction of the new highway? A No, I don't.
Q@ You don't remember any survey? A No, I don't.
Q@ How far is the Schrader property from your's, Roy?
A Which Schrader?
Q@ The greenhouse property? A Oh, that's the best end of a

L

Q@ But you knew the road was relocated at that point? A At
- P T — PoAXnT ™ . o
Schrader's Greenhouse, yes.
} i, —-*“—_'___,‘-' "

Q@ And were you. aware also .that there was a petition for the

appointment of viewers and damages paid paid for that particular
relocation? A At Schrader's, no. I didn't know that.

Q@ Did the County, or the Commissioners, or any of their agentT,
contact you regarding this construction of the new road? A No.
BY MR, SHETTIG:

You are ta%king about 1924, I assume?
BY MR, PEDUZZI:

Yes.,
BY THE WITNESS:

1924, 1 assume that is what he is talking about.
BY MR. PEDUZZI:

Yes, that is right.

Q@ Do you remember what was done out there, Roy, as far as the
road itself was concerned? A Yes, )

Q@ What was that? what was the original road, what type of
construction? A As I remember the original road it was what they
call water bound macadam, or at least a macadam road.

Q.. And was that taken out? A Well, I remember the construc-
tion along there, but whether they took that out--yes, that was
taken out. 63




Q And what was put in? A A cement road.
Q A cement road? A Yes.
BY MR. PEDUZZI:
That is all.

ZELPHA PENROD, called, sworn.
DIRECT EXAMINATION BY MR, GIBSON:

Q@ What is youf full name please? A Zelpha Penrod.

4 And where do you live, Mrs. Penrod? A 1737 Bedford Stresft.

Q@ Is that the property involved in this proceeding? A VYes.

Q@ Mrs. Penrod, when did you first acquire your home? A Well|
I really owned that since 1911, but we didn't get a deed for it
until 1923,

@ And who owned it in 19239 A My husband's mother and
father, Mr. and -Mrs. James D. Penrod.

Q@ In 19232 A Oh, 1923, my husband and I owned it.

Q@ What was your husband's name? A Edgar Penrod.

Q@ Was it Edgar James Penrod? A Yes,

@ And is Mr.-Penrod living at the present time? A No.

Q@ When did he die? A 1928.

Q@ Have you continually resided in youi present home? A That
is right.

Q@ Now, on or after March 19, 1924, did the State Department
| of Highways, or any of their agents, come on any part of your
real estate? A Well, I don't think. I don't think they did
with that old road there.

Q Did they take any of your real estate to your knowledge in
1924 for the reconstruction of that road? A No. That new road
followed the old read, and I don't think they took any at that time.

Q@ Now, Mrs. Penrod, did you have any reason to inquire from thé
State Highway Department of the State of Pennsylvania in the year
1923 as to their claimed right-of-way? A Yes. We built a gas

station at that time and we had to get a permit to put the gasolinﬁ
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tanks in and we had to put them off of the right-of-way.

Q And at that time did you put the gasoline pumps in?
A Yes,

Q@ And were they put where the Highway Department designated
was off their highway, off their right-of-way? A Yes,

Q@ When was that, Mrs, Penrod? A We built the station in
the summer and fall of 1923, and then the road was built the
following spring.

Q Did the Highway Department at that time tell you that due toj
the new construction, or the reconstruction of the road in 1924,
that your gasoiine pgmps were now on their right-of-way?

A No. They didn't say anything to me about it,

Q Were you ever required to remove those pumps or moveythem?
A Yes, The pumps had to be moved when this last road was put in
in 1950,

Q@ And where are those pumps now? A Well, they were moved
back for awhile, and then we didn't have enough space there so I
had to close out the station entirely,.

Q In 1924, or in the years thereafter up until 1950, did you
have any knowledge, or were you informed by the State Department
of Highways that they claimed at least ten feet, or fourteen feet,
of your land from the point they designated that you could install
your pumps, your gasoline pumps? A. Let me see what you mean
there, Did they tell me I was on their property?

Q@ Let me phrase it this way: - =« A When we had to move
our pumps--see, I had reh%ed the station at that time=--and I think
they told us at that time how far we had to go back, That was in
1950,

Q@ What I am talking about, in 1923 the Highway Department told
you where - - A To put the tanks.

Q So you would not be on their right-of-way, is that correct?

A Yes.

Q@ And you did put the tanks in? A That's right.
65.
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Q@ Now, after March 19, 1924, did the Highway Department inform
you at anytime throﬁgh any of its agents that they were claiming
an additional ten or fourteen feet from that point? A No., We
had a driveway between the tanks and the road.

Q In 1924, Mrs. Penrod, after March 19, 1924, did the County
Commissioners of Cambria County, or any of their agents, discuss
the question of settlement or the taking of your land? A No, sir.

Q@ Did you ever have any knowledge that in 1924 the State
Department of Highways claimﬁgﬁ additional ten or fourteen feet
of your ground? A No.

@ . When did you first have knowledge of that? A Well, when
they started to put this last road in and told me that my pumps
were on the right-of-way,

Q@ Was that 1950 or thereafter? A Yes. I was very much
surprised. \

@ And is that why you filed this petition for viewers?

A Yes.

Q In 1924, Mrs. Penrod, do you recall when they reconstructed
that road? A Yes.

Q@ Did any portion of that road come on upon your property as
you understood it to be at that time? A No.

BY MR, GIBSON:
That is all,

CROSS-EXAMINATION BY MR. PEDUZZI:

Q@ You say your gasoline tanks were put on your property in
19237 A Yes,

@ And in 1950 you were advised to move them? A That is
right.

Q@ Because they were in the right-of-way? A That is right.
BY MR. PEDUZZI: | |

That is all,

BY MR. GIBSON:
Do you have any questions, Mr, Shettig?
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BY MR, SHETTIG:
No.

MAURICE A. SPRINGER, called, sworn,
DIRECT EXAMINATION BY MR, GIBSON:
Q@ what is your full name please? A, MauriceA. Springer.
Q@ And where do you live, Mr., Springer? A I live in
Ebensburg.
Q@ What is your occupation? A I am Chief Clerk for the

M
Cambria County Commissioners,

Y e AP,

Q And how long have you served in that capacity? A About
ten vyears.

Q@ Were you an employee of the County Commissioners prior to that
time? A Yes, sir.

@ In what capacity? A As a clerxk.

Q@ In the County Commissioners® office? A VYes.

Q@ Now, Mr. Springer, by reason of the matters now before the

Court did you search or have caused to be searched the records

of Cambria County in an endeavor to determine if the County Commis:
sioners in the year 1924, or thereafter, made any attempt to settlé
with the parties here involved a matter of land damages for the
taking of land in 1924? A That is correct. We did make a search.

Q And did you find any evidence that the County Commissioners

ever made any attempt to settle any damages with the parties here

[

involved? I believe you are familiar with them? A Yes, sir.
They did not..

Q They did not? A That is correct.

Q@ And did any of the particular parties here involved file a
petition for viewers at that time? A Not - -~

Q@ From your records? A Not from our records, no.
BY MR. GIBSON:

That ;s all.
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CROSS-EXAMINATION BY MR. PEDUZZI:

Q@ Do you know, Maurice, whether the county engineer at that
time had any plans of this highway? A I do not know that.

Q@ Who was the county engineer at that time? A I believe
that would be L, R. Owens at that time.

Q@ But your office, your county engineer, is furnished plans of
any construction of state highway right along, is that right?

A That is right.

Q Maurice, are you familiar with any action that was brought
against the County Commissioners for damages as a result of this
relocation of the state highway in 1924? A No, I am not,

Q@ You are not familiar then that there are two cases on recordg
A No.

Q ©One to No. 316 September Term, 1925, and another to No, 317
September Term, 1925, against the County Commissioners for damages
as a result of the relocation of this highway? ‘A No, I am not
familiar with that..

BY MR, PEDUZZI:
That is all.

CROSS-EXAMINATION BY MR. SHETTIG:

Q@ Mr. Springer, in the course of the investigation which you
conducted into the records of your office were you able to determine
or find any notice that the Commissioners had received from the
Commissioner of Highways in 1924 or thereabouts notifying the
Commissioners in writing of a thange in the width or location or
grades of this particular highway which we are involved with?

A I was unable to find any correspondence in regard to that matter.
BY MR. SHETTIG:
That is all.
CROSS-EXAMINATION BY MR. PEDUZZI:
Q How complete are your files? A We have the minutes, and

a matter of this kind is usually recorded in the minutes, so we made
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a search of the minutes to see if there was anything recorded in
regard to this matter.
Q You record the resolutions passed by the County Commissionersg?

A That is right.
BY MR,?PEDUZZI:

That i§ all.
BY MR. GIBSON:

That is all we have, your Honor.
BY MR, PEDUZZI:

We have nothing further.

BY THE COURT:

Anything, Mr. Shettig?
BY MR, SHETTIG:

I am still in-a state pf confusion, and I was the last time
I was here, and I haven't‘gotten any smarter the last couple of
weeks. As I understand, we have two questions before us, one is
whether or not the Board of Viewers in these nine cases heretofore
appointed should be dismissed; and No, 2 is whether or not the
County of Cambria should be brought in as an additional defendant.
Now, most of the testiﬁony in the last twL hearings has been dirécm——
ed at the l92qblans as prepared by the Department of Highways and
approved by the Governor, on the theory there was a divergence fioA
the center lines of the existing highway in these new plans of
1924, and if there was a divergence it was no necessary for the
Department of Highways to record the’plan'infthefcounty_in.whichi
the highway was located, thereby giving notice to the property’ --
owners of a change--I should say, abutting property owners of a
‘change in the roadway, either in its actual construction stage or
right-ef=way limits. The theory upon which the county is attempted
to be brought in here is on the basis of the Act of 1911 as amended
once, I believe, in 1921, or possibly Ewenty~three, that the County"
was at that time responsible in 1924 for property damage on the
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change of location of highways, but,as I read that act,there was
a condition precedent which must be fulfilied before the county's
responsibility is vested, and that is that the Department of High-
ways through its Commissioner, I believe at that time, notify the
County Commissioners in writing of any changes. Now, we have no
testimony that that was done. We have testimony that the Commissi+
ers did not receive any notice or have no record of receiving any
notice. I am wondering if the county is at all involved in this
proceeding if that condition precedent was not fulfilled.
BY THE COURT:

Perhaps the State has a theory of how it can involve the
county,

BY MR, PEDUZZI:

that there is positive proof that the State did notify the County
Commissioners in writing of the contemplated changes in:the highway
however, we do have two records at least of proceedings against the
County Commissioners involving the same highway at the same time,
which to my mind is definite notice to the County Commissioners
that they were liable for damages along that particular highway.
BY THE COURT:

Is there an averment in there that they were notified in
writing?
BY MR. PEDUZZI:

That the County Commissioners were notified in writing?
BY THE COURT: |

Yes.
BY MR, PEDUZZI:

Not that I can read in here.
BY THE COURT:
Are those petitions of property owners for the appointment o%

viewers, or are they petitions of the County Commissioners?®

70
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BY MR, PEDUZZI:

They are petitions of property owners for the appointment of
viewers and it is an appeal from the Board of Viewers, and the
appeal is against John D, Walker, Homer George, and William J,
Cavanaugh, Commissioners of Cambria County.

BY MR. SHETTIG:

I believe at that timﬁ, your Honor, the Commissioners could
not petition the Court for the appointment of viewers, only the
property owner could,
BY MR. PEDUZZI: SR
’ against

Nevertheless, the actionswere brought ,the Commissioners, and
it was settled. There is a paper of settlement filed here and it
is signed by the property owners and the County Commissioners. So
the county had assumed damages at least to that portion of the
highway, that particular spot. So it would seem to me the Commis-
sioners were on notice definitely on these changes.

BY THE COURT:

After the plans had been prepared and filed, but does the
act require that notice be given in writing before the plans are
approved in Harrisburg?

BY MR, PEDUZZI:

The Act says that the Secretary of Highways shall notify the

County Commissioners of the proper . county in writing of the

contemplated changecin such existing lines and location, whereupon

the county commissioners, when possible, shall enter into an agfée#

ment with the owner or owners of said property.
BY THE COURT:

Let us assume that the commissioners were notified, and
therefore they had some responsibility back in 1924, and they did
not carry'but that responsibility, if the theory of the Commonwealft

is correct, and a diversion of the road esitablished the lines as

far as the required right-of-way then was concerned, the Statute of
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Limitations has run against the county, and if the Commonwealth is
not correct and tﬁe 1950 plan is the plan which establishes the
right-of-way, which means, of course, then that the petition of
the State under that theory would have to be dismissed. The countV
is not liable at the present time unless it voluntarily assumes a
part of or all-of the damages, is.that correct?

BY MR. DECKMAN:

I would like to interject onethird possibility. I don't say
that it should be the law, but I think it is possible that failure
on the part of the county to notify these property owners in 1924
that their land was taken might be considered to delay the Statute
of Limitations until such time they are notified, In that case
that would not affect the condemnation, because the signature of.
the Governor on the plan condems the land, and in that case the
land would have been condemned in 1924 at the time when the county
was liable, but these people would even at the present time be able¢
to go against the county for the damages.

BY MR. SHETTIG:
I take exception to that,
BY MR. DECKMAN:

I do not say that ié tﬁé law.
BY MR. SHETTIG:

. there are

Let us keep in mind that,only three of the petitioners that
owned property in 1924 out of the nine, the other six bought their
property, some of them a good ways after 1924, so when we talk
about the county's responsibility here, it must be limited to thosl
three,

BY MR, GIBSON:

Now, wait a minute. If we are going to do that, then I am
going to object to this whole proceeding, for the simple reason th?t
we have a right to go back to our change of title, there is a pre-
sumption that they are paid, but I have a right to refute that
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presumption if I show by the property owners at that time that
they never had any notice and no damages were ever paid,
BY MR, SHETTIG:

All right, but your right to damages, Mr. Gibson, do not
pass with the land. That remains with the person who was the
owner of the land at the time of the condemnation or the taking.
(Off the record discussion).

BY THE COURT:

Well, we have several legal questions inv&lved here, The
first and most impdrtant one to me at the present time is the
matter of jurisdiction., 1 am not satisfied, even after having
looked over somé?%he law since the last hearing,that this Court
has the jurisdictionnow to determine any facts that are necessary
in order to apply whatever the law is, whether it is the law Mr.
Gibson says or the Commonwealth says. I have read several of the
cases, In fact, all of the cases that I have read come about not
through the question raised by an objection to the appointment of
viewers or an attempt to set them aside, but rather by exceptions
or appeal from a viéwers' verdict, All of the céses I have read
come about that way, and in each 6ne of those, of course, there haj
been some notice, at least implied, in the facts of the case,that
we can't teil actually without knowing what happened, that there
was a~ negotiation between the county and the property owners at
the time. I would like counsel in any brief that you submié?iover
first of all the question of jurisdiction. It -may be that we
cannot decide the facts here.

BY MR. SHETTIG:

Well, if:the Court please, wouldn't you still be faced with
the same decision if the question was raised before the Board of
Viewers and exceptions taken by one side or the other to the reporg
of the Board of Viewers?
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BY THE COURT:

No. The exceptions might raise the question of law to the
report of the viewers, but.it would not necessarily be raised:
before the viewers. It would be raised after an award of the
viewers, and then it would be a matter of law.

BY MR. SHETTIG:

What I mean, the same question is going to get here to the
Court regardless whether it is raised on a petition to dismiss or
whether it is raised by exceptions. It is still going to be
identical in that there is going to be some mixed fact and law.
BY THE COURT:

That may be so, but I am still not satisfied, or rather,
that is what we want to determine first of all, rather than go
through an entire proceeding here and have an opinion and an order
and then have that attacked for a jurisdictional matter because
one side or the other has the opinion against them. -We may all
agree right now that the Court has jurisdiction and you might be
satisfied if I find certain facts, but what happens after an order
is made adverse to one paré&qf—the other, somebody is going to
take advantage of it. -

BY MR. DECKMAN:

I might say that the Commonwealth would be willing to stipu-
late as to the jurisdiction of the Court.-
BY THE COURT:

That cannot be stipulated. Wwell, we will have to go into
that first of all, and as far as these other legal matters are cong
cerned, if you are satisfieé that you have everything on the record
that is necessary =- -

BY MR. SHETTIG:

Well, I would 1ike to put one other thing on by stipulation,
that the other owner that owned the property in 1924 was Frederick
E. Griffith, and then we have practically everything in there. He
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was the only other property owner involved here who owned his
property at the time of the 1924 plan, and owns it today. Just
so we have the three on the record as far as I am concerned that
the county may be responsible for.

BY MR. GIBSON:

Mr. Griffith is in New York, otherwise he would have been

here.

TESTIMONY CLOSES.

(EXHIBITS FILED UNDER SEPARATE COVER).
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STENOGRAPHER 'S CERTIFICATE.

T hereby certify that the proceedings and evidence are
fully and accurately contained in the notes taken by me on the
hearing of the above cause, and that this copy is a true and

correct transcript of the same.

Offiééal S%enoé%apher.

CERTIFICATE OF TRIAL JUDGE.

The foregoing record of the proceedings and evidence had
upon the hearing of the above cause is hereby approved, and the

same is hereby directed to be filed.

N e

J.

76




