REPORT OF VIEWERS.

To the Honorable Francis J. 0'Connor, President Judge of the
Court of Quarter Sesselons of Cambria County, Penn'a.

We, the undersigned viewers appointed by your Honorable
court to view a certain woad lying partly in the township of Wash~
ington and partly in the .township/of Portage, in the eounty of Cam~-
bria,Pean’a., as shown by the order of Court hereto attached, res—
pectfully report:

That havin given due publie notiece of the view and of the time
and place of meeting of the viewers; we met at the time and place
appointed and after having been duly sworn according to law, pro-
ceeded to view the said road and are of the opinion that the same
is not necessary for a public road and should be vacated.

A draft of the said road is hereto attached and made a part
of this report, showing tha£ thé road taﬁea the fblowiﬁg sourses
and distances, viz; Beginning at a point near the Robine Sechol
House, in the township of Washington, on the road leading from the
eross roads at the said School House to the borough of Cassandra
and to Portage, thence North 78 l/b degrees West seven hundred and
seventy five feet, thence South 84 3/4 degrees Weet three hundred
and six fest, thence South 89 1/2 degrees West one hundred and
three feet, thence South 76 1/4 degrees West five hundred and s??en
ty five feet, thence South 65 degrees West three hundred and twelve
feet,; thence South 55 1/2 degrees West two hundved and fifty fest,
thence South 656 degiess West two hundred and Pfifty fewt, thence
South 67 1/4 degrees West two handred and shirty fewet, thence South
71 1/2 degrees West two lundred fest to the line dividing the town-
ship of Washington from the township of Portage, thence South 48 17

1/2 degrees West two hundred feet, thence South 72 degrees West iwo

hundred and ninety six feet, thence South 76 3/4 degrees West one

hundred and eixty eight feet, thence South 73 degrees VWest four
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mndred feet, tRhence South 80 1/2 degrees West two hmndred fect,
thence North 88 1/4 degrees West one hundred feet, thence North 72
degrees West two hundred and ninety nine feet, thence North 78 L/Z
degroes West two hundred feet, thence Norsh 62 1/2 degrees West one
- hunfred and sixty feet to the township road leading to Portage at
a8 point just South of a small stream near the Thomas Donahoe farm.
We are of the opinion that the said road should be vacated for the
reason'that if has long since fallen into disuse by the public and
that the cost of keeping up the same is more than Qhould be borne

by the public fer the benefit of one person,who it appears frequent

/
ly uses a poption of the said road, to wit, about two fifths of the

Rasseriyiend of the road; and being for the whole distance through
uncleared land is unlikely to become of benefit or convenience to
the general public for some time to come: hence we believe the road
as shown on the attached drgft gshotild be vacated and the citizens
of the township rali?ved of the expense and responsibility of keep=-

ing up the same.

Witness our handés thie day of May A. D. 1909:
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201—Road Notice,
T. A. thur'll. Printer, Ebengbari, Pa.

& - t
Notice is hereby given that the viewers appointed by the Court of Quarter Sessions of Cambric

County, Pennsylvania, to view: the grownd and. report to the Court upon the evpediency of vacating

e e e 226 partof @ public Toad leading from_ A_Roint _near_the

____________________________ =" == e g g e e e oo S oo mmmemmn mes
will meet b ____.__ ViV Bl e A ol STt P, _(_‘1_ e in the
Township of._ Jashinston . uforesaid, on the__ 80th_____ day of
_} 2@.3[ ____________________________ LA90 =, ab___ 10 ______. oclooh_ bobie for the purpose
of performing the duties of their appointment.

_____ Alfred M.Shoomoker ...

______ Thomag Yonra Jr.

______ Simon Conrad . __________
Lay "th . 1809 .. iewrers.
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Tommuonwealth of ﬁmtnzyluania.}
Bea
Cmmty of Cambria.

At a Court of Quarter Sessions of the Peace of the County of Cambria Lkeld at Ebensburg,
in the said County, on the.. .‘g.!’.(!.’l .......... day of...., m_fﬂ\.k.-’i ........... A.D. 190‘-1 _, before the
Honorable Judge of the said Court: Upon the petition of divers inhabitants of the "Fownship
, in the said County, setting forth that theytaborunder-—incon-

.............................................. road-or‘hrohway,‘tb‘lead—from
g, > t.rr.r.l.v.dj. .s.lff.u.\. .Lcr.mt.n . .ﬁ.mc.l! . .’lﬁ.!m.f. .{.w.rr.l; . (f.l!k[L . .lm.t. . 'mmi- Terum hx qrv Ifrqfi'nmarn
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.%ﬂ..-ﬁ.’fr\..mmh Silly 1e . Bmmmhl :k*ﬂtih...,.mn& uﬂ}mr(hrn'.ﬂ.w ‘
;.’rmrh./l. v . oy Lnfcml 'mrr.m..ﬂm‘... w.cr.;...%man mahdts, uluch
haad o, YikiTimum, ¢ onaiat o, Seerrma. sk s, viveamermanih o,
.in.x.n.d;.rn.mdr.mw. ng JUBALTY n’i e ﬁwr ) ﬁm/ﬁ A e {m"bf N, . MILA AN, JF ..
..u:f.nf..fr.mrmc'a'rti@ . Thae A u[ [Yd (LfYUdJ 1‘.\ fu‘fm %fﬂam TG V*
.1.*r.u.1a.}»mm....;mm..}. Wil &(mr(r O A éa ot mm/dl an
Aads vy .Hl!l..ﬂ{f(fﬂ.(.{, .‘B(r.(iu,ﬂ. .m...zsd..(’.t. .4.:.11.{(&?. ”uu{orn cm amd
Mg, H’\!m 1), . 1A \("C&El ‘t!.\‘. .tc‘m!.'/!:l; wl%ml ..... AL i.tr.’ﬂ...ﬁ(‘ﬂlﬁ... '.\.u(] Ltl».km.
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and therefore praying the Cowrt to appoint proper persons to view and lay-eut the same ac-
cording to law. The Court, ;upon due consideration had of the premises, do order and appoint
LL\VU'A . m‘ fﬁ.hﬂ.mfﬂ.,lm.' ................................ surveyor, and..........o.eaenenn,
Thinmao.. Yomnar, \rm omth. Ao kewede.

viewers, to view the ground proposed for said road, and if they view the same, and
shall agree that there is};lg;:casion for such road, they shall proceed to lay—-out the same, -having
respeet—to—the--shortest—distance—and—-the—best—groundfor—a—rord—and—in—such—mamrer o shmi—do-
the-least~injury to-private-property, and also be as far as praeticable, agrecable to the desires of the

- .——_petitioners, and that they make a report of their proceedings to the next Court of Quarter Sessions
to be held for said County, stating-partienlarly-whether-they—jndge-the- same—necessary—for—a-]mbhc-ov-—-,
private—road-together with a plot or draft thereof, und—the—courses—and—disthrces;—and-references to_

the—tmprovements through-which-it-may pass.—

By the Gourt.

Attest:
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NOTE. “lt shall be the duty of all persons appolnted in the several counties of this Commonwealth Lo
view and review any public or private road or bridge, if they shall declde in favor of locating said road or hridge,
10 endeavor to procure from the person or persons over whose land such location may be made releases from
ull claimsg for damages that might arise {rom the opening of such road or the building of such bridge: und In
every case where said viewers shall fail to procure such releases, and it shnli appear to them that any
damagea will be sustained, 1t shall be thelr duty to nssess the damages and make report thereof signed by a
majority of .their number., and return the same, together with all releases obtained, to the Court of Quarter
Sessions, und the damages so assessed shall be conclusive, or may be subject to appeal. review or moditication,
ns may be provided by existing laws In the different counties of this Commonwenlth.” ’

“The persons appointed as aforesaid shall view such ground, and if they 8hall agree that there is
occasion for u. road, they shall proceed to lay oul the same, having respect to the shortest distance, and the
best ground for a road. and 1n such manner as shall do the least Injury to private property, and also he, as far
ns practicable. agreeable Lo the desire of the petitioners.”

“The viewers, ag aforesaid, shall make report ni ithe next term of sald Court, and in the said report shall
state particularly: Firsi, who of thewn were presant ut the view, second, whether they were severally sworn or
affirmed; third, whether the road desired be necessary for a public or private road; they shall also annex and
return to the Court a plol or draft thereof, stuting the courses and distances, and noting briefly the improve-
ments through which it may puss; und, whenever practicable, the viewers shall lay oul the said roads at an
elevation not exceeding flve degrees (excepl at the crossing of ravines and stre:wns), where, by tnoderate fliling »
und bridging. the declination of the road may be presceved within that limit,”
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IN THE OOUR? OF QUARTER SESSIONS § NO. 8, MARCH SESSIONS 1909,
OF CAMBRIA COUNTY, PENNSYLVANLRA

In re progeedings to vacate rmd in washington Tovmship from
Robine School House to house of Thomas Donahoe.

Brief on behalf of Hugh MoNulty, exceptant to the petition and
the report of viewers in the aforesaid procgedings.

The £irst two exceptions raise the point as to the oufflolency
of the petition. The petition does not cet Torth sufficient foots to
g£ve the Court jurisdioticn as it rust state vhether the road to be
vacated 18 a publioc rosd or a private roed, and if i{ is a public road
how it becaue so,

In re road in York Township 11 Disot. Rep. 708, Judge St¥art
held, "The fourth oxception raises the tuestion as to Whéthar the
recital in the petition that the road 'has long since existed and been
used as a public raad although thore is no record of the same', 18 suff-
icient to show whether tho roed ic a public roed. This nay be doubted
in view of the descipions as to what constitutes a public road by dedlo-
ation and use. It is not sufficiont as to the latter; Root v. Com.
g8 Pa. 170; Com. v. Phila. tec. R. R. Co. 165 Pa. 2871; and thore 1s no
allegation of a.aedicaéion to publio use. It would seem therefore that
the allegation is insufficlent. The petition,show a public use for

twenty one years, or a dedication by the owners t0 publioc use and the

. exeroise of public authority over the road by the Supervisors. In the

absence of a record this would be sufficient to show a public road."

The petition in the present case does not even state that the
roud 1s a public road. It simply states, "that a road has long since
been laid out in said Township, eto." , and conoludes with the prayer,
"That thoe sald road may be vacated.® It 1s novhere referred to as a
public road so that it 1s clearly insufficiont to give the Court Juris-
dietion.

In re road in Bast Hompficeld Township. 21 Lane. L. R. 236 , the

Court, Hasslor J. held, that , "In order to sustain this report 1t will

—
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be neceasary that the Court be satisflied that a roed coming under onse

of the descriptions in these Acts of Ausembly, already existy, or the
sae canmnot be vasated. 1In order to give the Court jurisdiotion it will
be necessary ito set forth how the road became a road".

The petition in the present case fails to show this. It 1s true
there 1s an averment that the netitioners have been unable to £ina the
record of said road in the Road Docket in the Offlce of the Oleork of said
Court; but there is no averment that the road was laid out under an order
of Court or by authority of lav. o, - o

The Third and Fourth exeoptions filed raise an evon liore se;ioua
question, and one vhich we helleve is fatal. The pot;tionﬁseﬁp fq?th
the desoription of the roed to be vacatod as follows: "That a raad
has long sinoe been laid out in saild Vashington Township ﬁeginning at
& point near the Robine School House in road leoading from the Borough
of Lildy to the Borougzh of Portago, and extending to a po;nt in the same
road near ihe house of Thomas Donahoo?. )

The polition is that of the inhabitants of the Township of
WVashington. gow the drart acgompanying the report of the vievers clearly
s howrs that;one of the termini of the road sought to be.vacated; visz.,
the house of Thomas Donhhoe, in loéated in Portage Townshlp about one -
third of a mile from the dividjzng 1line of Vashington and Portage Towmship
a3 may be seen from an examination of said draft.

The question never seems to have been raised in the cases but
the principle 18 so elomentary as to be obvious at a glance, that the
Court would have no juriddiotion to vacate a road lying partly in
Portage Township and qaving one of the termini therein, upon the.petition
of inhabitant s of ‘ashington Township. fet this is the prayer of the
petitioners and:the report of the viewers appointed by the Court in said
¢aso, report the vacation of the road es shown in the attached drarft,
which sh?ws it to be partly in WVashington and partly in Portage Townshipsg
and which gaid vieﬁers set forth is located partly in Vashington Township
and vartly in Por;age Township.



The report of the viewers ic undoubtedly beyond tholr authority
1n the order to view. The jurisdiotion of the Court is raised by a pet-
ition of the inhabitants of ﬁhe Township wherein the road sought to be
vacated is situated, and a petition to vacate a road in another Township
would be anaflagous to an assumption of extra territorial power and of no
avail. |

It is submitted upon the fasts as above set forth vwhich will
sufficiently apvear to the Court, upon an examination of tho petftion,
Report of Vievers, and 4raft thoreto attaohci, that the Court, was without
Jurisdicticn and the exoeptions would be sustainod.

Respoc

Atty. for Exceptanﬁ.
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¢ T0 THE.HONORABLE FRANCIS J. O'CONNOR,PRESIDENT JUDGE OF THE COURT )
QUARTER SESSIONS OF CAMBRIA COUNTY,PENNSYLVANIA.

The petition of the undersigned inhabitants of the Tovnship of
Washington,in said County,respsctfully representsa:

That a road hes long since been 1aid out in said township be-
ginning at a point near the Robine School Housme on road leading from
the Borough of Lilly to the Borough of Portage,and extending to a
point on the game road near the house of Thomas Donshoe,which road
your petitioners conceive has become useless,inconvenient and bur—
densome by reason of the fact thet it is no longer necessary‘to ac~
commodate the traveling public,and is very expensive to keep in re-
rair.. Your petitioners have been unable to find the record of
sald road in the Road Docket in the office of the Clerk of said Court
and are therefore unable to comply with the Rule of Court requiring
a particular reference to the nuuber and term of saild road,or the -
Place in the Road Docket.where sald fecord may belfound.

They therefore pray the Court that the said road may be va—
{cated agreeably to the Act of Asselbly in such casse made and pro-

videad. And they will otc.




Cambria County,ss.

David Brown,one of sald petitioners

being duly sworn according to law says that the matters set Torth

in the foregoing petition are true,as he veriiy believe.

Sworn and subscribed before me §

: § _
thigHwed day of}n7 11909, § Blosd A 7p e )

‘ S
Jzccenle - 6
JUSTICE OF THE PEACE,
MY COMMISSION EXPIRES MAY 3/ 7 €27,
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In re procesdings to vacate

road in Vashington Township
from Robine Schocl House to
House of Thomas Donahge .

P

Petition for appointment of
viewers.
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No. 8 Hareh Seésions 1908.

In the Court of Quarter Sessions of Cambrla County Pennsylvamia.

In re Proceedings to vacate road in Washington Township. from
Robine School House to house of Thomas Donahoe._- .

Excepﬁions to the petition for aﬁpointment of viewers, ahd to
the report of the Qiewers as ?eturned thereon. of Washington Township

Jonn H. MeCann, Esq., Counsel for Hugh McNultgﬂin nis behalf
exceptes to the aforesaid petition and revort of viewers for the follow-
ing reasons:- .

(1, Because the petition does not state whether the road to be
vacated is a public or a private road.

> {2) Because if a publiec road, the petition fai;s to set out how
sald road became a public road.

(3) Because the viewers exceeded their authority in that they
have reported the vacation of a road lying partly in Washington Township
and partly in Portage Township, while their authority extended only to-
the vacatlion of a road in Washington Township.

(4) Upon the petition presented, theCourt had no jurisdiction to
appoint viewers to vacate the road therein described because sald road
as described in the revort of the viewers, and which deseription co-in-
cldes with the road described in said pétition is located partly in
Tashington Townéhip and partly in Portage Township.

NN,

(;;7" Atiy. foF Exceptant. )
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State of Punnsylvania {
. (88
Countyof Cambria 0

Before me. the subscriber, one of the Justices of the Peace in
and for said County, versonally appeared Hugh MeNulty, who, having been
duly sworn acdording to law doth depose and say that the-matters alleged

in tne foregoing excentions ‘are true and correct as he verily believes.

2 Lol
}@Mﬁ X %CW
. / .(”‘&./ / R

Sworn t0 and subscribed bvefore me

v Fd
thisd 3 day of August 1909.

P22 il

Juestice of tye Peace.

JUGTION OF THE PEACE,
MY COMMIBBION EXPIRES MAY 4, 1014
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