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IN THE MATTER In the Court of Quarter Sessions of Carbria

of Gounty, Pennsylvania.
THE PETITION OF JAMES
SINGER FOR A PRIVATE
ROAD IN JACKSON TOWN-
SHIP, CAMBRIA COUWTY.)

(
)
(
)
()
( No. 11 June Sessions, 1907,

BRIEF OF EXCEPTANT TO REPORT OF VIEWERS.,

The Aot of 4 Apfil, 1901, P. L. 65, referred to by counsel
for petition does not avail the petitioner, for any purpose,. as .
no question ia raised by the exceptions which is covered by this Act.
This Aot of 1901 simply amended the eleventh meotion of the old Aot
of June 13, 1836, by changing the initial point of private roads

from the dwellings or plantations mentioned in the Act of 1836 to

lands and leaseholds and by giving associations, partnerships, stook-

companies or corporations the same right to petition for yrivate

roads as was given to one or more persons under the old Act.
| The first exception is to the effect that neither the pe-
tition for view nor the report of viewers sets forth with reasonably
certainty or clearnsss the beginning or ending of the desired road.
The decisions under the former Act, 1836, hold that the
beginning point must be at either a dwelling or the plantation as
distinguished from unimproved lands of the petitioner. To enable
one to secure a private road from any part of his land or leaseholds
the Act of 1901 was pamssed. But the first exception is not directed
to the contention that the initial point of this road ism not located
.at either the dwelling or the plantation of the pstitioner, but the
contention therein is that the expression in the pe;ition *Prom a
point on his (James Singer's) land in Jackson Township" is not a
reasonably certain designation of the point at which the road is to

begin. In neither the petition nor the report of viewers nor in the



draft accompanying the report is there any parficular designation

of either the beginning or the ending of this road. Under the peti-
tioh, the viewers could have located the initial point of this road
at any point on the land of James Singer in Jackson Township, no
matter in what part of the township any of his land may have been
situated and eould have run the road to any.saw-mill which may have
haprened t0 be located at any point on the private road leading to
the public road running from Johnstown to Ebensburg.

Undex» the report of viewers and the draft attached thereto
this private road could likewise bhe opened froﬁ any point on any such
land of James Singer to any such saw;mill.

The draft attached to the revnort of viewers does not desig-
nate any particular point on the land of James Singer; does not in-
dicate any saw-mill whatever and does not indicate the location of
any private road leading to the Johnstown and Ebensburg road. It
would be an utter impossibility for any ons, save perhaps the viewers
thenmselves, to go upon the ground and locate this private road from
gither the réport of viswers or from the draft thereto attached.

This exceeption is conclusively sustained by the following
cases: Keeling's Road, 58 Pa. page 358, 0'Hara Township Road, 152
Pa. page 319.

| The second exception is as follows: YSECOND. The peti-
tion for view and the report of viewers do not conform with respect
to the beginning of the said private road.® ' »

The petition sets forth that the private road is 1o run
from a point on the land of James Singer in Jackson Township while
the report of viewers sets forth that the private road is to run
through the land of Joel Simmons and that "they laid out the same
for rrivate use from a point on his land in Jackson Township}" re—
ferring thereby to land of Joel Simmons. See Boyer's Road, 37 Pa.

page 257.
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Furthermore the petition for view specifies that the
private road desired is to run "to a saw-nill and private road lead-
ing to public road leading from Johnstown to Ebenshurg at estate of
Nathaniel Singer, deceased," while the report of viewers fixes the
terminus of the road at "a saw-mill and said private road leading
to a publie road lsading from Johnstown to Ebensburg to a point at
eatate of Nathaniel Singer, deceased.® From these two desipgnations
of the terminus of thims road the discrepancy therein is apparent.

The petition for view fixes the terminus at a private road at estate
of Nathaniel Singer, deceassad, while the report of viewers establishes
the same at a private road leading to a point at estate of Nathaniel
Singer, deceassed.

- "That the termini reported by the viewers should correspond
with those designated in the petition and order.is clear upon reason
and authority. They are the initials which describe the proceediné,
and 1limit the authority delegated by the Court to the viewers. When
once the viewers cut 1oosé from the order the identity of the pro-
ceeding 18 lost." Casaville Borough Road 4 Superior Court, page 511.
Union Township Road 29 Superior gourt, page 179, and cases therein
cited. i ' ‘
The third exception is in the words of both the Act of
1836 and of 1901, which require: the privaﬁe road to 1eéd o a
highway or place of necessar? puiblic resort, ot to any private way
1eading to a highways

' The draft attacned to the report of viewers, which is in-
tended to show the various locations in connection with this private
road, locates the terminus at some indsefinite point on the estate
of Nathaniel Singer, deceased, and fherafrom it is apparent that the
private road will be simply a blind thoroughfare terminating some-—
where on the Nathaniel Singer estate, where there is neither a high-

way or place of necessary public resort or any private way leading
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to a hignway, and, therefore, this terminus not being in compliance
with the Act of Assembly qannot be éermitted to femain as the ter-
minus of a private road, which it is apparent does not serve the
rurpose contemplated by the law, In addition to the exceptions al-
ready filed we ask leave to file the following exception, to wit:

FOURTH. The petitioner, James M. Singer, could reach the
terminus of the desired private road through his own land.

In support of our right to file this sexception at this
time to this matter patent on the face of the record, we cite thre
case of Beans Road, 35 Pa. 280. O'Hara Township Road, 152 Pa. 319.

An examination of the draft attached to the report of
viewers discloses the fact that James M, Singer cannot only reach
the terminus of this desired private road from his own land but that
he has a more direct route thereto from his own land than through
the land of Josl Simmons, and this being the case he is not entitled
to cross the land of the latter but must employ his own property for

that purpose. As it was cited in the case of Ogden et al. vs. Grove

38 Pa. 487, "the right of way from necessity over the land of another

is always of strict necessity, and the necessity must not be eregted

by the party claimingithe right of way. It never exists, when a

man can get to 1is own property through his own land." See page 419.
%;A/ )

Attorneys
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IN RE PRIVATE ROAD In the Court of Quarter Sessions of
IR Cambria County,Pa.
JACKSON TOWNSHIP. No. .
~Excentions,

Subsequent to the filing of the report of viewers in
the above-stated proceeding counsel for the owner of the land
over which the. road applied for was laid out and returned as neces-
sary for a private road filed exceptions, the main one of which .
complains that the termini of the road are not set forth with suf-
ficient certainty; that the petition prays for viewers to view and
lay out from the plantation of the petitioner in Jackson Township,
and that the report dces not follow the petition, in that the
pronoun "he®" while probably intended to refer to the petitioner as
used in the report rgfers to the land owner, and for these reasons
argues that the proceedings are fatally defective.

In the draft accompanying the report of viewers the one
terminues of the road is definitely located. Beginning at this
terminus the courses;and distances are given over the entirs line
of the road until it reaches the line of the land of the pstitioner,
and this road as laid out comes fully and clearly within the road
prayed for in the petition. Its one terminus is definitely locat-
ed, the other is at the lands belonging to the petitioner in Jack-
gon tovnship, and the courses and distances make the location of
the road certain,

The objections ars entirely technical, and at first blush
would seem to be unsurmountable. On closer view, howsver, they
arg not so formidable as at first appearance, and the proposition

that if the courses and distances are given and one of the tsrmini
sufficiently fixed so that by following the courses and distances



yll
4

shown upon thse map, the other terminus can be located is supported
by not only the iower but the appellate courts of this state.

See Cornplanter Township Road, 26 Superior Court, 2C.

Notwithstanding these decisions, however, the court might
be justified in setting aside this view, if the objections went to
the merit of the controversy, but thelr technical character in- :
c¢lines the court to take Aifferent action,and we, therefore, enter
the following order:

And ﬁow, June 1, 1208, the exceptions filed in the above-
stated proceeding ars dismissed and the report of viewers is con-

firmed absolutely.
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In re Privats Road
in

Jackson Township

Opinion and decree of the

anil confirming report of
viewers absolutely.
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court dismissing exceptions;
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REPORT OF VIEWERS. - |
To Hon. F, J. 0'Connor, Judge of the' Court of Quarter

Sesgions of Cambria County.

W am el RN BN N B B B e B P R NS A WSS B

We, the undersigned Viewers, appointed by the within
order of Court, would respectfully submit the following
report:

That they were all present on the premises to be viewed
on the 26th day of August, 1907, after due and legal notice
had been given as required by law, and also a notice was
served personally upon Joel Simmons, through whose land
said private road will pass, and after all had been duly
sworn and affirmed, they proceeded t6 view the line of said

proposed private road, and find that there is ocassion and

necoasity for the same, and they 1aid out ‘the same for private

use from a point on his land in Jackson Townshilp, Cambria i
County., to a Saw Mill; and saild Private Road leading to g
Public Road, leading from Johnstown to Ebensburg, to a poin?
at estate of Nathaniel Singer, deceased.

They have also attached a plot or draft of sald road to
this }eport, showing the courses, distances, and the

1mprovements, through which the same passes, and we further

do allow Joel Simmons <J£éfg:::’“'

damages; and we

.-l

further recommend that the said private road shall he z‘f—..f. !

feet wide,

WITNESS OUR HANDS THIS 26TH DAY OF AUGUST, 1907.

W" i

W, St
/%‘ -v:/wm:ﬁs‘.
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STATH OF PENNSYLVANIA :
CAMBRIA COUNTY SS :
S. G, Fetterman, ﬁ//br —— Kelly, and

m"‘”g—%’mﬂ viewers appointed by the Court

to view and lay out a Private Road in Jackson Township,
Cambria County, as appointed by the pet ition and order of
said Court, being first duly sworn according to law say:
That they will perform thé duties of their appointment
impartially, and according to the best of théir judgment.

SWORN AN&_SUBSCRIBED BEFORE ME
THIS -m'r DAY OF AUGUST, 1907.

e, lee
PGS ., s 0ty
e -fﬂz-as-&WM% s :

ACh ek Dtoredy it - P ERITTTG —

MZ‘ Amw

g =




The undersigned Viewers, appointed by°the Court to view and lay

out a Private Road in Jackson Township, Cambria County, Pa., beginning

at a point on land of James M, Singer, in said Township; over or

along land of Joel Simmons, to a Saw Mill, at or near Private Road
which leads to Singer estate, at Public Road leading from Ebensbhurg
to Johnstown; the sald Viewers will meef on the ground to attend to

the performance of their duties connected with saild appointment, on

Monday, the 26th day of August, 1907, at .10 o'clock a., m.
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TAXE NOTICE.

The undersigned Viewers, appointed by the Court to view and lay
out a Private Road in Jackson Township, Cambria County, Pa., beginning
at a point on land of James M. Singer, in sald Township; over or
along land of Joel Simmons, to a Saw Mill, at or near Private Road
vhich leads to Sinéer estate, at Public Road leading from Ebenshurg
to Johnstown; the said Viewers will meet on the ground to attend to
the performance of their duties connected with aald appointment, on |

Honday, the 26th day of August, 1907, at 10 o'clock .
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Gommpmuealth of iﬂmnzyluania,}m
Couty of Cambria,

At a Court of Quarter Sessions of the Peace of the County of Cambria held at Ebensburg,
in the said County, on the...Sixth......... day of....Angust........... A.D.190 7 , before the
Honorable Judge of the said Court: TUpon the petition XXX XINKabRt AT XOEX XDEX X5 IR
of. Jamea M. . Singex........... , in the said County, setting forth that TEEXIHSKEBIERNHEX
EniRneeXioX XM A XXX XXX XXX XXXX XXX XX XX XX A XX XXX X X XXDOET BE RIPRIGEF 1K FREI EoRK
he. .lavors.under. great.inconvenience. for . want. of .a. private.read. to..
Jdead from.a .point. on his. land in.Jacoson Towrship, .Camhria. Gounty,.
to..a .saw-mill, and private. road leading to.public. road,.leading. from
Jaohnstown . to. Ebansburg. .at.estate . of. Nathaniel. Singer.,.dec!d..........
........ That . the private. road. is .for. the. purpose.of  taking.out. .timher
Lrom his land .to.a.public highway.: that it . will be necegsary. to..20
.over..land. of. doel. .Simmons.about. Five Hundred. .(500).yards 0oré ox...

Jdess in.oxder. .to.remove. said, timber, there heing.ne other .reasonable
-way. to. .get. sald timber out or from his land, .. ... .. e
and therefore praying the Court to appoint proper persons to view and lay out the same ac-

eoxdmg 10 law. The Court, ,upon due consideration had of the premises, do order and appoint

S8, Fetberman . ... .. e surveyor, and...........ovenunann
RODL.. VATNET. . 8Nd. POor KOLLY, . ... it eeeies e e e
viewers, to view the ground proposed for said road, and if they view the same, and

shall agree that there is oceasion for such road, they shall proeeed to 'lay out the same, having
respect to the ghortest distance and the best ground for a road, and in smch manner as shall do

the least injury to private property, and also be as far as practicable, agrecable to the desires of the

_petltwne_l;‘ and that they make a report of thelr proceedings to the next Court of Quarter Sess:ons

to be held for said County, stating partleularly whether they Judge the same necessary for aﬁm
private road, together with a plot or draft thereof, and the courses and distances, and references to

the improvements through which it may pass.

By the CTourt.

Attest:

........... éfW, Clerl-c.



————

NOTE. “It shall be the duty of all persons appolnted In the several countles of this Commonwealil to
view and review any public or private road or bridge, if they shall decide in favor of locating said road or bridge,
10 endeavor to procure from the person or persons over whose land such location may be made releases from
all elaims for damages that might arilse {rom the opening of such. road or the building of such, bridge; and in
every cage where sald vilewers shall fail to procure such releases, and it shall appear to them that any
damages will be sustained, it shall be thelr duty to assess the damages and make report thereof signed by a
majority of .their number, and return the same, together with all releases obtained, to the Court of Quarter
Sesslony, and the damages so assessed shall be conclusive, or may he subject to nppeal, review or modification,
ny may be provided by existlng laws in the different countles of this Commonwealth.”

‘“The persons appointed as aforesaid shall view such ground, and if they shall agree that there is
occasion for a road, they mhall proceed to lay out the same, having respect to the shortesi distance, and the
hest ground for a road, and In such mannher as shall do the leasi injury to private property, and also be, as far
n8 practicable, agreeable to the desire of the petitionera,”

‘“The viewers, ag aforesald, shall make report at the negt term of sald Court, and in the said report shali
state particulariy: First, who of them were present at the view, second, whether they were Beverally sworn or
affirmed; third, whether the road desired be necessary for a public or private road; they shall also annex and
return to the Court a plot or draft thereof, stating the courses and distances, and noting briefly the lmprove-
ments through which it may pass; and, whenever practicable, the viewers shall lay out the said roads at an
elevation not exceeding five degrees (except ut the crossing of ravines and stremms), where, by moderate fllling
and bridging, the declination of the road may be preserved within that lmit,”

i
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In the matter of the Petition ) In the Court of Quarter Sessions
of James Singer for a private ( of Cambria County, Pemmsylvania,

road in Jackson Townshinp. ) No. il June Sessions 1907.

And now September 24th A; D. 1807, Joel :Sirmons -through whose
land the ssid private rozad runs, by his attorneys, Forest & Percy
Allen Rose,'comes into Court and files the following excentions to .
the petition for view and the report of viewers igxthe ahose
stated proceediggs{

First, Nelther the petition for view nor the report of viewers
sets forth with reasonable certainty or clearness the bezinning
or ending of the said nrivats road.

Second, The netition for view ard the report of viewefs do
not conform with respect to the beginning of the said private rosaed.

Thrid, The road petitioned for and reported does not terminate
at a highway or nlace of necessaty public resort or at any private
way leading to a highway. _
- Forest aﬁd Percy Allen Roséd

Attorneys for Excenptant.

Affidavit Attached.

is
-
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No. 11 June fess, 1907.

Road Docket.
In re Road

in

Jacﬁson Townsﬁip_

copy

Exceptions.

v ;

Piled 26 Sepi. 1907.

Foreéi and Percy Allen Rose




To Hon., F. J. O'Comnor, Judge of the Court of Quarter

Sessions of Cambria County. '
i

We, the undersigned Viewers, appointed by the within

order of Court, would respectfully submit the following 1
report: : E

That” they were all pregsent on the premises to be viewadi
on the 31at day of August, 1907, after due and legal notieJ
had been given as required by law, and also a notice was
sérved personally upon Joel Simmons, through whose land
s8aild private road will pass, and after all had been duly

sworn and affirmed, they proceeded to view the line of

|

[ K — L L - e L e -m e ——— T T e i s A s e

said proposed private road, and find that there is ocnaasiop

and necessity for-the same, and they lald out th:A:ZZZr:Zr

hew
o

They have also attached a plot or draft 6f said road to
this report, showing the courses, diQtancea, and the
improvements, through which the same passes; and we further
do allow Joel Simmons damages; and

wé further recommend that the said private road 'shall be
feet wide.

WITNESS OUR HANDS THIS 318T pay OF AUGUST, 1907.

VIEWERS.

250

private use from a point /L A£4A46(T::%éz
to a po:iqf¢éézEZéﬁ%éé?%;géézzzzzgééi?¢ﬁ7/gﬂﬂﬂ-??%g;?;vmh
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SINGER PRIVATE ROAD, ARGUMENT,

The excaeptions to the road, while there are three, virtually cover
only one, that is, to the terminal. The beginning and ending, nor 1is
there a denial that they are sufficiently set out in the petition and re=-
port, hut only a;leged that they are not sufficiently s;t out. The same
strict rules aprlicable to public roads do not come up in a petition for
a,private road from the fact that it only affects two individuals, but
whereas in a public road the public is effected, or we may say the whole
cormunity, and therefore there is more importance attached to it than
where there is a private road,

As to the termine bhaginning or ending of the road, all the acts and
decisions, particuldarly the Act of 1836, are done away with by the amend=
ment to the Act of 1836 by Act of April 4, 1901, P, L. page 65,

Under the Act of June 13,.1836, the purpose or object of having a
private road was from a kan's dwelling or plantation whers he had no
means of getting out from his land only through his neighbor's, and there-
fore under that Statute he would necessarily have to designate such plan-
tation or dwelling in his petition and the report should also smet out
where a private road begins and ends,

However, it was found out through experience that private roads bee
came necsssary in other matt;rs and therefore legislation was extended
80 as to enabls parties to go from their own lands to public roads or
other places by means of a private road where there was no plantation
or dwelling for the purposes of taking stone and minerals and other sub-
stances from their lands where there was no way out, and the words dwel-
lings and plantations were amended under the Act of April 4, 1901, so as
to read from his land, .

So if a man has land he does not hQ&S%%g'have a dwelling house, nor
must 4t be his plantation, and therefors such private road can be laid out
from any part of his 2ands and the beginning of the road is sufficiently
laid out when 1t leads from such land, and as to the ending of the road
it is sufficlent if it ends on any private road leading to a public road.

This wehave suffieiontly done by the petition and the report. /

v
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as the ending of the Yoad is at the saw mill or a private road leading
from Johnstown to Ebenshurg at the estate of Nathaniel Singer conforming
in every respect to the wording of the Act of1901.

In addition to that the party from whom this road is taken is really
not injured, as it covers only a little of his land and also where it 1is
not cultivated nor used by him and being of very little width and ample
damages and far more than it is worth has been awarded.
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. Signed and sealed this

TO HON. F. J. O'CONNOR, JUDGE OF THE COURT OF QUARTHER
SESSIONS OF CAMBRIA COUNTY.

The petition of James M. S:lhger respectfully represents:
' That he labors under great inconvénience for want
of a private road to leasd from a point on his land in
Jackson Township, Cambria County, to a saw=mill, and private
road leading to Pub -/1!’9 a«;F%Ed M}a g fro!n Johngstowm to
Ebensburg at estate ofw smger.

That the. private road is for the purpose of taking
out timber from his land to a public highway; tha.t it will
bé necgssa wjz,o go ovewna of Joel Simmons a‘bout Five
Hundred {5009 #71: in order to remove said timber, there
being no other reaaona.‘ble way to get sald timber out or

from his land.

-lt--b-

-h"

He, therefore, prays the Court to é.ﬁpo;nt persons
duly qualified to view the ground, proposed for said private

road. . h
and he will ever, etc,
STATE OF PENNSYLVANIA

CAMBRIA COUNTY 88
Personally appeared before me a Justice of the

Peace, in and Por ‘said County; James ¥ §ingér, who béing

duly sworn according to law saye: That the fﬁcﬁta set forth
in the foregoing prtition are true and correct :;bo the best
of his knowledge and belief.

day of 1907,
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IN THE MATTER

In the Court of Quarter Sessions of Cambria
of

County, Pennsylvania.

SINGER FOR A PRIVATE
ROAD IN JACKSON TOWN-
SHIP.

{
)
(
THE PETITION OF JAMES€
e No. 11, June Sessions, 1907,
)
AND NOW, September.f}lfdij D. 1907, Joel Simmons, through
whose land the said private road runs, by his attorneys, Forest &
Percy Allen Rose, comesinto Court and files the following exceptions
to the petition for view and the report of viewers in the above
stated proceedings: .
FIRST. Neither the petition for view nor the report of
viewers sets forth with reasonavle certainty, or clearness, the
beginning or ending of the said private road.
SECOND. The petition for view and the report of viewers
do not conform with respect to the beginning of the said private
rogd.
THIRD. The road pstitioned for and reported does not

terminate at a highway or place of necessary public resort or at

any private way leading to a highway. -
; éfggg;gi:jﬂﬁar g - ’£;%;.
- ttorneys’ Excagptant.

STATE OF PENNSYLVKHIA{
sS8:
COUNTY OF CAMBRIA )

On the 24 day of September, A. D. 1907, before me, the
subscriber, a Notary Public in and for said county, personally came
V. &8, Simmons, agent of Joel Simmons the above named excep-
tant, who being cognizant of the facts and who being by me duly
sworn according to law, did depose and say that the matters set forth
in the above and foregoing exceptions are true and correct, according

to the beat of his knowledge, 1n€f22f%i:;7f22/yﬁlief.
’ -
! (/L /l

Sworn and subscribed to before
me, the day and year aforesald,
as witness my hand and notarial

seal.
.~ -7
| otary " PFurlic.

¥ ' Scwmtesion Fxpires Teby. 2nd, 1916
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In the Court of Quarter
Sessions of Canbria County.
Ne. 11, June Sesnions,

1907.

I THE MATTER
of

THE PRETITION OF JAMES
SINGER, FOR A PRIVATE
ROAD IN JAQKSON TOWH~
SHIP, CAMBRIA COUNTY.

Exceptions to petition for

view and report of viewers.

j.J,uﬂ Ll A‘,‘A/lf (40

Tonesi & Pendy AuvteaRose,
Atrordeva BOounsziors At LAW,
Jonungtowd, Ta.
TiaveR B.-\.-D'G. GU7 Yl Stnees.

PFETER PAUL A BON, BUFFALD

_———— e - -




