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[n the Court of CommenPleas
of Cambrig County, Pa

Of szé/_f_mz____Telm A.D,189.¢.,No d?/
=Y

And now, to wit, the_.. %k/ ——-day of G’ﬁ’—fﬁ /_\ AL DL 1800 *
Rule on part of. - %4 ; _’___gfg____ ______________ ,.---é_, .................. to take depositions of .

witnesses to be read on the hearing of the above stated case. .

CAMBRIA COUNTY, SS:

Extract from the Record of said Court. Certified

’ the ZZ"’/ "a——ﬂ/ sy

%‘ G 2.2 ___Prothonotary.

hY

TAKE NOTICE, That in pursuance of the above Rule the depositions of witnesses to be read

in evidence on the --_-zéﬁﬂ/.?ﬂ.d'ﬂ?._ ........... of the above stated -Ma,ﬁ‘f-n/_ on part-of
the _WMJB will be taken at thelr%;“ f 2 @ }Mﬁ«m’;

o

of _. . A

} MMW &) A r. ______________ n and for said __-_-.£ :

or by some other person of competent anthority, at the time and place aforesaid, when Wnd where

you may attend if you think proper.
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In the matter of the exceptions filed by Charles F.Kress
and Goerge W.McGary to the report of viewers appointed to award
demages and assess benefits caused by the widening of Locust

street in the City of Johnstown:

The viewers appointed in the above proceedings made their re-

turn to Court on June 24,1890,reporting,inter alia,that the

property of Charles F.Kress would be benefitted to the amount
of $3,960,and the property of George W.McGary to the amount of
$1,440 by the widening of said street,and therefore they assess-
ed their respective properties with said amounts; To this re-
port Mr.Kress and Hr.MeGary filed exceptions,substantially the
same in sach case,the first exception being that "the appoint-
ment,proceedings and report was illegal,inforﬁal and not war-
ranted by law.

There is nothing in the record,nor was there anything.-develon-
ed in the testimony,sufficient to sustain this exception; the
the principal reason urged iA support of it was that Goerge W.
Moses,one of the viewers appointed by the Court,had been elect-
ed a member of select Coumncil of the new City of Johnstownzipriz
or to his appointment as a viewer,and hence,it was urged,he was
not a "disinterested freehoider“as contemplated by the Act of
Asgembly.

It seems that George W.Moses was duly elected a member of se-
leet Council at the first electioh held for municipal officers.
for the City of Johnstown in February 1890,but under the Act of
Assembly regulating cities of the class to which Johnstown be-
longs,did not assume the functions of his offiee until April,
and until that time the borough officers remained in offiecehe
therefore was not a duly qualified member of Council at the

time he was appointed a viewer ,and,as appears from the evidence

- - -y




until after the board of viewers had met several times in the
performance of their duties,they having made ap their report,: -
however,a few days after the inauguration of the City govern-
ment.

If the parties interested had made objection to the appoint-
ment of Mr.Moses on the grounds now set up,it is not probably
he would have bsen appointed,but having been appointed without
objection,and having served,it does not seem to the Court that
the proceedings should be now set aside for a reason that might
have been successfully raised at the ineception of the same,and
rspecially when there are nohaliegations of' improper conduct on X
the part of Mr.Moses.

The second objection is as follows! "The ordinance ex-
tending and opening said street was passed by the Town Couneil
of the borough of Johnstown,which borough has nassed out of
existence,and no proceedings can now be taken to carry into ef-
fect any ordinance adoptedby said Borough Council,but not per-
fected during the period of its existence,especially not under
the Act of Assembly relating to Boroughs.®

In order to sustain this exception it would be necessary

te:. hold that 211 proceedings for opening,laying out and widen-
ing streets,as well as for other municipal improvements,mst
cease at whatever stage the proceedings are,at the moment the «
corporate government changes in form fram borough to city,and
all advhntages secured by the steps already taken be lost by
reason of the:change: 1In all legal proceedings the prinecipal

of substitution has always intervened to permit parties who have
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acqired interests in the litigation to carry it on,regardless
of the change of parties,whether the change of interest result-
ed from the act of the parties or the operation of the law,and
in the abs ance of express legislation we would he constrained
to rule that the rights of the borough in pending litigation,
or municipal action survived te the City;but it seems to us
there is:legislation covering the question now before us,. " 'z
and that the 3d section of the Aet of 24th May 1887 wowld cover
proceedings of this kind,even though not specifically mentioned,
The section referred to above is as follows: "All the:properiy
and estates whatsoever,real and personal,of the towmn or borough
X X X X X X are hereby severally and respectively vested in the
corporation:or body politic of said eity X X x X x x.All suits
prosecutions,debts and c¢laims whatsoever shall therupon become
transferred to the said city,whieh in all suits pending shall
be substituted as party therein,and be under the management and
control thereof,as fully and completely as if no alteration had
been made in said charter.

The powers of cities of the elass to which Johnstown be-
longs to lay out open and widen streets are the same as enjoy-
ed by boroughs ,and the proceedings are substantially the same,
unless possibly in the number of viewers amd the forum,and no
good and sufficient reasons have heen shown to us why the pro-
eeedings instituted by the borough cannot be consummated since
the ineorporation of the City.

The third exception is to the amount of the contributions
assessed on the properties of the exceptants,alleging the same:
t0 be excessive.

Considerabletestimony was taken on the part of the exceptants
and of the City,and we have carefully read,wecighed emd consid-
ered it all ,and failed to find anything therein that,to our

mind,would warrant an interference with the award of the view-

ers;




The viewers sppointed by the Court were all persons of known
integrity and sound business judgment,and te whose honesty of
purpose no question was raised! They weresworn,amd evidently
performed their duties with great care and caution,as is evi-
denced by the number of meetings they had for the econsideration
off the matters submitted to them:the exceptants had a hearing
before them,at least Mr.Kress fiad,and in order to over-rule
the viewers in the amount of the contributios awarded by them
the testimony would certainly have to preponderate in favor of
an over-assessment,and this the testimony certainly does not
do,taking into consideration the reasons given by the withesses
and their facilities for hﬁving knowledge and forming opinionj
on the matters testified to by them.

The most cogent érgument urged in support of this excep-
tion was based on the theory that the viewers had labored unden
2 misapprehension as to their powers in regard to assessing
contributions to the City,and that,believing they could not do
thisg, the awards against private property holdars were increas-
ed;but if we understand the testimony of the viewers whose
testimony was taken on depositign,even if" such misapprehension
did exist,it was not to the prejudice of the execeptants,as the
viewers evidently were of the opinion that their properties
were enhanced in value to the amounts of the contributions asst
esged respectively;and the theory that the viewers acted on a

misapprehension as above stated seems to us to be most effectu:

ally disposed of by the fact that in their award or report they
actuelly assessed contributions to the amount of $248 dollars

against the City.




It was also urged in support of the last exception that
the viewers had based their caleculations at a certain rate per
square foot for benefits,and that in caleculating the area of
tir Kress' lot they had made am error in its dimensions,calcula-
ting on a depth of 132 feet back from Locust street,whereas his
purchagse on said street only extended back 101 feet: The only
evidenee that the viewers arrived at the amount of the benefits
assessed by awek a caleculation of that kind was the testimony
of Mr.Kress,the viewers who testified not having been exagined
as to thisjbut it seems that Mr.Kress owns the groung extending
between Washington Street and Locust streeti,along Court alley,
964 feet,and that he purchased first 163 feet extending back
from Washington street,amd afterwards the ground extending from
this purchase to Locust street,10l feet,and his conteption was
that the viewers added to his last purchase 32 feet of the
first,in making a calculaticn of the area to be benefitted,or éu
other words they divided his holding s between the two sireets
in the middlegbut even if the viewers did adopt this method of
caleulation we would not regard it as exceeding their powers,as
they were to be the judges of the property to be benefitted.

The Act of 1856 under which proceedings of this kind in bor;
oughs are regulated ,provides as to the duties of viewers,as
follows: "xxxxxxand ghall also make assessments for contribu-
tions upon all such property as shall be benefitted by the open-
ing widening and extension of such streets and alleys,such sums
respectivelyas they may have been benefitted over and above all
disadvantagesEAnd the Act of 1887,regulating such proceedings
in eities of the elass to which Johnstoﬁn belongs,provideshs
follows: "The viewers appointed to assess damages shall aiso
assess upon any property immediately adjacent thereio,or in the

viecinity thereof, such amounts"&c.
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It is apparent that the viewers were not bound to recognize
or consider in a property situated as MrKress'#ds the divisions
of" the same made by former owners,when at the time of the view
it wag all owned by him,

Realizing the importance of a correct conclusion toe the - :
exeeptants,in thie case ,we have endeavored to give it our most
careful consideration,and having done so we are of the opinion
thhat the award of the viewers should not be interfered with.

And mow March 24 189) the report of viewers is confirmed

abgolutely.
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To the !fonorable Robert L. Johnston, President Judge of the

Court of Mormon Pleas of Cambria County:

We, the undersigned, appointed by the annexed order of

;the Court to fiew the premises and assess the damages, if any,
éwhich the within named property holders have sustained by rea-
%son of the opening of said Street in said order mentioned reos-
J

peetfullv report;

That we met for the purpose of rerforming the duties ime
Posed upon us by the said order at 2 o'cloek on the d;th_day of
April, A. D. 1890, and afier having been severally sworn or
affirmed, according to law, procecded to view the premises, as-
sess the damages and award the benefits as therein directod;

and, after having carefully viewed the same, we are of the

Ipplnlon that the propertv owners on the line of said Street are
E?hmarod and benelitted respectlvelv as Tollows:--

E The Marbourgs heirs have susteined demapfes to the amount
of $2 587.20; and we do accordingly award them that sum.

We are also of the opinion that George V. Statlor has
§ustainnd damage to the aﬁount of $250 to his improvements; and
we award him that sum for the same.

Ye are also of the opinion that George W. Statler hag

sustained damege to his land to the amount of $4 700; and we

k . : .
‘award him that sum for the seme, making the total of the damage

‘and the total of the amount awarded to Ceorpme W. Stetlor

%4 950, making the grand total of damages awarded +hP sum of

$7 537.20,

|

erting are benefittod as f0llows: -

We are also of the opinion that the following named Prop-

o mmoaelma s .

e —




Property of Charles Kress benefitted..vecevianea.... $3 960.00

Property of (. W. M'Geary benefitted..veeiereerresa. 1 440.00

Propertr of the Strayer heirs benefitted............ 695,170
Property of Mrs. Sarah Maclay henefitted....eoeees.. 716.10
Propertyr of Y. F. Moyer benefittod e ceeeeneeenrenanas 238.70
Propertys of Gottlieg Leitenberger benefittod.c.ee... 238.70

i $7 289.20
And we do accordingly assess each of the above benefitted
properties with its respective sum, making the total benefits
assessed the sum of $7 289.20, leaving a deficiency of $248.

We are of the opinion that the ity of Johnstown is ben-

efitted to the amount of $248; and we do accordingly assess the

JICity of Johnstown that smount,making the grand totszl of bene-

fits assessed the sum of $7 537.20, the same being the sum to-

tal of all damages awarded.

;?iiémbev Ot Hort,
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The Mitv of Johnstown, Pemna.,

To Poter Tisher,view on Locust
' Gaorse . Moses,

" L, M. Hoolfl,

. " A. Adair,

" John Raab,

" Louis Wehn,

' Charles Unverzagt,

Cierk hire and this report,
Total

[—
e
\

Jommstown, Pa., April 25th, 1890.

St.,2 days at $1 per day

Dr.

$2,00

2,00

2.00
2.N00
2.00

5.00

$19.00]
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Raule on part of. to tike depositions of .
witnesses to be read on the hearing of the above stated casc.
CAMBRIA COUNTY, SS:
Extract from the Record of said Court. Certified
the L —of .. \ L 189C .
. Prothonotary.
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No. 309.--Subpoena before Master.
Geo. T, Bisel, 738 Sansom St., Philadolphla.

........County, ss.

THE COMMONWEALTH OF PENNSYLVANIA, To

VT 7/

o GREBTING.:.

YO0U ARE HEREBY COMMANDED, That you be and appear,in your proper person, before

........ AN "y

[ — 3 ’?‘ﬂ:‘m:wm T O, i i 7
SR g =L ¢ d Y/ ~ &F~
HEREOF FAIL NOT, under the penalty that muy ensu f/
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the Court of Gemmen Pieqs

of Gambriq County, Pa.

And now, to wit, the ,A,,,,.,./ day otW) 180¢. ...
“’é Q%Q/ddﬂ W_---_ to take depositions of

witnesses to be read-on the hearing of the above stated case.

Rule on part of.

CAMBRIA COUNTY, SS:

z‘iyyom the Record of said Conrt. Centified
the f ”@4/ ........ 189 €~

| 7

TAKE NOTICE, That in pursuance of the above Rule the depositious of witnesses to be read
of the above stated -M&m’ —on pmt of

in evidence on the 2L A L iaetd ;o oooomnme=s

22057 ' }MEL W’R.on ....... B 0 A 2 A ,
M ma# day of. --W/Y' A. D. 180 0, between the hours

of Lidand - o’clock, A. M., and ___jbu\ ..... o'clock, P. M., hefore Me;ﬂ{2+&_
?’ /M Wﬂf @ MZ‘EA/L —__in and for said %, ..........

time and place aforesaid, w hen and where ~

or by some other person of competent authority, at the

you may attend if you think proper. ' "
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